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Mining Right Area 1: mining activities north of the Mfolozi River.   Mining Right Area 2: Waste rock dumps in background. 
 
 
Somkhele Coal Mine, KwaZulu-Natal, South Africa 
 
Tendele Coal Mining (Pty) Ltd, a subsidiary of Petmin,1 has been operating the Somkhele 
Coal Mine in northern KwaZulu-Natal since 2007. This open coal cast mine is located on 
Ingonyama Trust land under the Mpukunyoni Traditional Authority and is situated between the 
Hluhluwe- iMfolozi Park to the west, and the N2 national road and town of Mtubatuba to the 
east and southeast.  
 
Tendele currently holds the following mining rights in the Mpukunyoni area granted under 
the Mineral and Petroleum Resources Development Act 28 of 2002 (“MPRDA”), the most 
recent of which was granted in 2016 for Areas 4 and 5 and is being challenged through a high 
court review application by MCEJO and others (see Court Case 2 below): 
 

● Area 1 (6.6 km2): immediately north of the Mfolozi River. Tendele is still actively mining 
Area 1. 
 

● Area 2 & 32* (14.6 km2): south of the R618 road that runs between Mtubatuba and the 
Hluhluwe-iMfolozi Park. This mining right was extended to include the areas of 
KwaQubuka, and Luhlanga, including the Luhlanga Extension (Boxcut Zero). The coal 
processing plant is located in Area 2. Tendele is currently mining KwaQubuka and 
Luhlanga Boxcut Zero. 
 
 

 
1  Petmin’s majority shareholder is Capitalworks Private Equity. 
2 It is our understanding that Tendele undertook not to exercise its mining right in Area 3 due to its proximity to the 

Hluhluwe - iMfolozi Park. 
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● Areas 4 & 5 (212 km2 / 17.66 km2): mostly north of Area 2 and the R618 road. Mining 
has not commenced in Mining Areas 4 and 5. In early 2021, Tendele undertook to 
abandon most of the area under this mining right except for Ophondweni, Emalahleni 
and Mahujini totalling 17.66 km2. Tendele has applied for a prospecting right for the 
remainder of Area 5 for which an EIA is required. 
 
 

FIGURE 1: Tendele’s mining areas within the regional context are shown on the 
following map.  

 
         The areas outlined in red are where mining is currently taking place.   

 
  The red star shows the position of the processing plant complex.  
 

         The 2016 Mining Right – Areas 4 and 5 - is outlined in orange with smaller orange 
areas depicting the proposed mining pit areas.  

 
         The three areas within the 2016 Mining Right which Tendele has said it will not be 

abandoning are indicted with orange cross hatching.  
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FIGURE 2: The map provided by Tendele in recent court papers which shows its mining 

right areas, including the three areas within Areas 4 and 5 which it does not 
intend abandoning. 

 
       The portion of Area 5 outlined in green is the area for which it has applied for a 

prospecting right. 
 

 
 
MCEJO (our client): 
 

The Mfolozi Community Environmental Justice Organisation (MCEJO) was formed in late 
2015 by residents of several rural villages under the Mthethwa Traditional Authority who were 
opposed to the Fuleni coal mining project being proposed in their area. (In relation to the 
Somkhele Coal Mine, the proposed Fuleni coal mining area is south of the Mfolozi River and 
southwest of Tendele’s Mining Areas 1 and 3). 
 
After MCEJO’s successful challenge to the Fuleni mining application through the 
environmental impact assessment (EIA) process with the assistance of Youens Attorneys, 
residents of the Somkhele area under the Mpukunyoni Traditional Authority asked to join 
MCEJO to challenge Tendele’s Somkhele mining operations.  
 
Their grievances included dust emissions, blasting, cracked houses, polluted drinking water, 
dried up water resources, unlawful and insensitive exhumation of ancestral graves, loss of 
livestock, loss of grazing land and fields, no real benefits including no jobs, and no/inadequate 
compensation for loss and damages because of mining operations in Mining Areas 1 and 2.  
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It was also around this time that MCEJO learnt that Tendele had been granted a Mining Right 
for Areas 4 and 5 to expand its existing mining area by 212 km2, mostly to the north of the 
R618 road, impacting on the villages of Ophondweni, Emalahleni, Mahujini, KwaQubuka 
North, Gwabalanda, Tholokuhle and Mvutshini. Members of MCEJO residing in these future 
mining areas did not want a repeat of what was happening in Areas 1 and 2 and thus, wanted 
to appeal the new Mining Right for Areas 4 and 5. 
 
Two court applications were launched: 

● the first in 2017 out of the Pietermaritzburg High Court challenging the lawfulness of 
Tendele’s operations and requesting an interim interdict to stop the mining operations 
until such time as Tendele obtained the requisite licences (Court Case 1); and  

● the second in 2018 out of the Pretoria High Court requesting the court to review and 
set aside Tendele’s 2016 Mining Right for Areas 4 and 5 (Court Case 2). This was 
after MCEJO was unsuccessful in its administrative appeal to the Minister of Mineral 
Resources and Energy. 

 
The history of these cases and their status quo is described in more detail below. 
 
Over time, MCEJO has grown to more than 3,000 members, comprising the original members 
opposed to the Fuleni mine as well as those who joined wanting to challenge the existing 
mining operations in Somkhele and the future mining areas. 
 
MCEJO has the active support of several other organisations including: 

● Global Environmental Trust (GET) 
● Mining Affected Communities United in Action (MACUA) 
● ActionAid South Africa 
● South African Human Rights Defenders Network 
● Frontline Defenders  
● Human Rights Watch 
● Environmental Defender Law Centre (EDLC) 
● groundWork 
● Richard Spoor Incorporated Attorneys 
● Land and Accountability Research Centre (LARC) 
● Centre for Environmental Rights 
● Lawyers for Human Rights 

 
In addition to litigation through the courts, ALL RISE is representing MCEJO and GET in their 
appeal of the water use licence granted to Tendele on 9 July 2020. 
 
ALL RISE also represents MCEJO and GET in licence application processes, including EIAs 
for environmental authorisation and waste management licences and associated 
appeals, as well as in matters relating to compliance. 
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Court Case 1: Interdict Application  
Copies of the court papers can be found under the RESOURCES tab on ALL RISE’s 
website - www.allrise.org.za. 
 
Description:  
An application brought in the KwaZulu-Natal High Court, Pietermaritzburg for an interim 
interdict to stop Tendele’s Somkhele mining operations until it obtains certain licences and 
permits, including environmental authorisation, a waste management licence, planning 
approval and heritage resource permits to relocate graves. 
 
Parties: 

Applicants (our clients): GET, MCEJO (and initially S. Dladla who, as of 28 October 2020, 
has withdrawn). 

Respondents: Tendele Coal Mining (Pty) Ltd3; Minister of Minerals & Energy; MEC: 
Department of Economic Development, Tourism and Environmental Affairs (KZN); Minister of 
Environmental Affairs; Mtubatuba Municipality; Hlabisa Municipality; Ingonyama Trust; 
Ezemvelo KZN Wildlife; and Amafa aKwaZulu-Natali Heritage Council. 

Amici curiae4:  
In support of the application: Centre for Environmental Rights (CER) 
In opposition to the application: Mpukunyoni Traditional Council (MTC), Mpukunyoni 
Community Mining Forum (MCMF), Association of Mineworkers and Construction Union 
(AMCU) and National Union of Mineworkers (NUM). 
 
 
Court hearings: 

1. Court a quo (court in which the matter was first heard) 
Case No. KZP Case No. 11488/17P 

Court KwaZulu-Natal High Court, Pietermaritzburg 

Date of Application 10 October 2017 

Applicants’ Advocates 
 

Adv. AJ (Spicko) Dickson SC 
Adv. Mawande Mazibuko 

Applicants’ Correspondent Attorneys Hay & Scott Attorneys 

Hearing   24 August 2018 before Seegobin J 

Judgment 20 October 2020 in favour of Tendele 
 

 
3 Only Tendele has opposed the Application. 
4 Amici curiae (Latin: “friends of the court”) - ones who assist the court by furnishing information or advice 

regarding questions of law or fact. 
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2. Application for Leave to Appeal to Supreme Court of Appeal (SCA) 

Case No. KZP Case No. 11488/17P 

Court KwaZulu-Natal High Court, Pietermaritzburg 

Date of Application 11 December 2018 

Applicants’ Advocates Adv. Tembeka Ngcukaitobi SC 
Adv. Mawande Mazibuko 

Applicants’ Correspondent Attorneys Hay & Scott Attorneys 

Hearing   11 September 2019 before Seegobin J 

Judgment 17 September 2019 in favour of GET and MCEJO  

 
 

3. Appeal to Supreme Court of Appeal 

Case No. SCA Case No. 1105/2019 

Court Supreme Court of Appeal 

Notice of Appeal 9 October 2019 

Appellants’ Advocates 
(GET & MCEJO) 

Adv. Tembeka Ngcukaitobi SC 
Adv. Mawande Mazibuko 

Appellants’ Correspondent Attorneys Phatshoane Henney Attorneys 

Hearing   3 November 2020 before Ponnan, Schippers, Plasket 
and Nicholls JJA and Ledwaba AJA 

Judgment 9 February 2021 appeal dismissed (with dissenting 
judgment by Schippers JA in favour of GET and 
MCEJO) 

 
 
4. Application for Leave to Appeal to Constitutional Court  

Case no. CCT Case No. 69/21 

Court Constitutional Court 

Date of Application 8 April 2021 

Appellants’ advocates 
(GET & MCEJO) 

Adv. Tembeka Ngcukaitobi SC 
Adv. Mawande Mazibuko 

Appellants’ Correspondent Attorneys Richard Spoor Inc. Attorneys 

Hearing Awaiting decision on application 
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Status quo of Case 1:  
 

Waiting for decision on application for leave to appeal to the Constitutional 
Court (“Constitutional Court Appeal”) 
 
The central dispute between our clients (GET and MCEJO) and Tendele Coal Mining (Pty) Ltd 
revolves around the interpretation of the Mineral and Petroleum Resources Development Act 
28 of 2002 (MPRDA) and the National Environmental Management Act 107 of 1998 (NEMA) 
before the One Environmental System came into force on 8 December 2014. In short, the 
issue is whether the environmental impact of mining operations was exclusively dealt with 
under the MPRDA through approval of the Environmental Management Programme (EMP), 
or whether an environmental authorisation issued under NEMA was also required before 
mining operations could commence. 

Tendele’s EMPs for each of its mining rights were approved in terms of the now repealed 
section 39 of the MPRDA. It is Tendele’s case that the transitional provisions in the National 
Environmental Management Amendment Act 62 of 2008 render these EMPs valid and 
accordingly, they “continue to ensure that the environmental impacts of Tendele’s mining 
operations and activities incidental thereto are properly managed.” On the strength of this 
interpretation, Tendele claimed it was advised that it did not require NEMA environmental 
authorisation for its mining operations and that the environmental impacts of mining were, prior 
to 8 December 2014, regulated exclusively through the MPRDA. 

On the facts, it was clear that Tendele has neither applied for nor been granted environmental 
authorisation under NEMA, but rather holds the view that its EMPs prepared and approved in 
terms of the MPRDA are sufficient. 

Our clients demanded Tendele seek an environmental authorisation under the NEMA to 
ensure they are adequately regulated and mitigated. 

Tendele’s argument is that no environmental authorisation is required for mining rights sought 
before December 2014. Faced with this intransigence, our clients sought help from the courts. 
We applied for an interim interdict to stop Tendele from mining until it obtained environmental 
authorisation. The High Court sided with Tendele. After criticising the applicants’ pleadings, 
the court found that mining rights sought before December 2014 do not require environmental 
authorisation. According to the High Court, the MPRDA covers all environmental impacts of 
mining. NEMA has no role. The High Court ordered costs against the applicants with no 
reference to the principles of Biowatch. 

Our clients sought leave to appeal against this judgment. We cited the chilling effect of the 
costs order. We argued it was bad in law. We also pointed out that the judgement clashed 
with two judgments of the Western Cape High Court and one of the Gauteng High Court. 
Recognising this conflict, the High Court granted leave to appeal to the Supreme Court of 
Appeal ‘in the public interest to have some finality on the issues raised by the applicants.’ The 
Centre for Environmental Rights joined the proceedings as amicus curiae.  

The majority judgment handed down by the Supreme Court of Appeal on 9 February 2021 
dismissed the appeal on the basis of its pleadings. It criticised the applicants for not 
enumerating which specific listed activities Tendele undertook that obliged it to seek an 
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environmental authorisation under NEMA. The majority judgment however did not address the 
legal issue of the requirement for environmental authorisation under NEMA.   

As a result of this SCA judgment, the law right now is as pronounced by the High Court – that 
environmental authorisation is not required where a mining right was applied for before 
December 2014.  
 
Schippers JA however was not persuaded by Tendele’s “quibbles” about our pleadings in his 
dissenting judgment. He called them ‘opportunistic and contrived’. Schippers JA accepted our 
argument that there was no genuine dispute over whether Tendele is conducting listed 
activities. Of course, Tendele is. 

● Tendele never denied that its ‘mining operations triggered any listed activity.’ 

● Tendele is mining ‘one of the largest resources of open-pit mineable anthracite 
reserves in South Africa’. This leads to an inescapable inference that it conducts listed 
activities. 

 
Schippers JA then turned to the merits of the dispute, penning a judgment that would have 
interdicted Tendele’s mining without an environmental authorisation and ordered the first 
respondents to pay costs. 

Boosted by this dissenting judgment, we now seek the Constitutional Court’s leave to appeal  
the majority judgment of the Supreme Court of Appeal.  

Most importantly, the Constitutional Court must provide finality around whether environmental 
authorisation is required for mining activities applied for and authorised under the MPRDA 
before 2014. Given the High Court’s decision, it is not required in KwaZulu-Natal.  

The need for the Constitutional Court’s intervention is heightened: in the Western Cape and 
Gauteng, no mining may occur without an environmental authorisation.  
 
Tendele may suggest that leave to appeal should be refused because of deficiencies in our 
pleadings. We say quite the opposite. We say that the precedent the SCA’s judgment sets is 
wrong and must be reversed.  
 
Finally, we submit that the Constitutional Court must correct the High Court’s costs order and 
the chilling effect it has on constitutional litigation against mining companies. 
 
We are currently waiting for the Constitutional Court to decide on the application for leave to 
appeal. If granted, a date will be allocated for the hearing. Appearing for the Applicants will be 
Adv. Tembeka Ngcukaitobi SC and Adv. Mawande Mazibuko.  

Updated 30/06/2021 
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Court Case 2: Review application 
Application to Review and Set Aside Tendele’s 2016 Mining Right  
(In court on 6 & 7 October 2021) 
 
Copies of the court papers can be found under the RESOURCES tab on ALL RISE’s 
website - www.allrise.org.za. 
 
 
Description:  
An application brought in the Gauteng High Court, Pretoria to review and set aside the Mining 
Right for Areas 4 and 5 granted to Tendele in 2016, including approval of the Environmental 
Management Programme (EMP) and the appeal decision by the Minister of Minerals and 
Energy.  
 
 
Parties: 
Applicants (our clients): MCEJO, S. Dladla (withdrawn as of 28 October 2020), GET, 
MACUA, SAHRDN and ActionAid SA  

Respondents: Minister of Minerals & Energy; Regional Manager, Department of Mineral 
Resources, KZN; Director-General, Department of Mineral Resources; Tendele Coal Mining 
(Pty) Ltd*; Minister of Environmental Affairs; Mtubatuba Municipality; Hlabisa Municipality; 
Ingonyama Trust; Ezemvelo KZN Wildlife; Amafa aKwaZulu-Natali Heritage Council; 
Mpukunyoni Traditional Council/Mpukunyoni Traditional Authority*; Mpukunyoni Community 
Mining Forum (MCMF)*; Association of Mineworkers and Construction Union (AMCU)* and 
the National Union of Mineworkers (NUM)* 
* Respondents who oppose the Application. 
 
 
Court hearings: 
 
Main application: 
1. Review application 
Case No. 82865/18 

Court Gauteng High Court, Pretoria 

Date of Application 14 November 2018  

Applicants’ Advocates Adv. Anna-Marie de Vos, SC 
Adv. Louise Ferreira 
Adv. Mawande Mazibuko 

Applicants’ Correspondent Attorneys Couzyn, Hertzok & Horak 

Hearing   6 & 7 October 2021 
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Intervening applications: 
 

2. Rule 7 Application brought by Tendele 

Court Gauteng High Court, Pretoria 

Date of Application 3 December 2020 

Respondents' Advocates 
(MCEJO) 

Adv. Anna-Marie de Vos, SC 
Adv. Louise Ferreira 

Respondents' Correspondent Attorneys Couzyn, Hertzok & Horak 

Application abandoned/withdrawn   11 March 2021 

 
 

3. Application brought by GET, MACUA, SAHRDN and ActionAid SA to intervene and 
be joined as applicants to the main application (“intervention application”) 

Court Gauteng High Court, Pretoria 

Date of Application 12 March 2021 

Applicants’ Advocates 
(GET, MACUA, SAHRDN & ActionAid SA) 

Adv. Anna-Marie de Vos, SC 
Adv. Louise Ferreira 

Applicants’ Correspondent Attorneys Couzyn, Hertzok & Horak 

Hearing   18 March 2021 before Kubushi J 

Judgment 28 April 2021 in favour of the applicants granting four 
parties leave to intervene and be joined as applicants 
to the main (review) application 

 
 

4. Application by a splinter group of MCEJO to withdraw main application and declare 
Youens Attorneys’ mandate terminated (“withdrawal application”)  

Court Gauteng High Court, Pretoria 

Date of Application 8 February 2021 

Respondents' Advocates 
(Youens Attorneys) 

Adv. Anna-Marie de Vos, SC 
Adv. Louise Ferreira 

Respondents' Correspondent Attorneys Couzyn, Hertzok & Horak 

Hearing 18 March 2021 before Kubushi J 

Judgment 28 April 2021 dismissing application (main review 
application to proceed) 
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History of Case 2 and status quo:  
 
In May 2016, Tendele was granted a mining right of 212 km2 to significantly expand its 
Somkhele opencast coal mine subject to approval of an Environmental Management 
Programme (EMP). Tendele’s EMP, prepared as part of a Scoping and Environmental Impact 
Assessment (EIA) under the MPRDA was approved several months later in October 2016. 
 
Upon learning of Tendele’s new mining right, MCEJO appealed to the Minister of Minerals and 
Energy in August 2017 against the Department of Mineral Resources’ (DMR) decision to grant 
it. The Minister subsequently dismissed MCEJO’s appeal in June 2018. 
 
MCEJO then turned to the courts and in November 2018, brought an application in the Pretoria 
High Court to review and set aside the 2016 Mining Right, the approval of the EMP and the 
Minister’s appeal decision in Tendele’s favour. 
 
MCEJO’s grounds for the review of Tendele’s mining right are multiple, including: 

1. The documentation Tendele provided to interested and affected parties (IA&Ps) 
during the EIA process created the false impression that its application was for 
32 km2   whereas the actual area it intended to apply for was for the whole of 
Areas 4 and 5, a massive 212 km2.   

2. During the EIA process, Tendele and its environmental consultants failed to 
identify and assess all potential impacts and undertake the necessary studies. 
They also failed to provide IA&Ps a meaningful opportunity to be heard. 

3. As a result of this inadequate consultation with the lawful occupiers of the land 
and other IA&Ps, there was no meaningful stakeholder input in respect of the 
description of the: 
a. environment, 
b. the anticipated environmental, social or cultural impacts, 
c. proposed land or development alternatives, 
d. the appropriate procedure to plan and develop the proposed mining operation. 

4. No free, prior and informed consent was obtained from the occupiers of the land. 
 
In terms of Rule 53 of the Uniform Rules of Court, DMR was required to, within 15 days of the 
application being filed, provide a “record of decision” i.e. the documentation that the 
Department considered when deciding Tendele’s application.  
 
It took DMR over a year to produce the full record. Tendele also failed to file its answering 
affidavit timeously. The matter was put under case management before the Deputy Judge 
President. The Parties concluded their exchange of papers in August 2020.  
 
The matter had been allocated court dates multiple times, each time only to be postponed due 
to non-timeous filing of the papers. The October 2020 hearing was postponed to 16 and 17 
March 2021.  
 
Before the matter was heard, Tendele filed a Rule 7 application at the beginning of December 
2020 disputing Youens Attorneys’ mandate. Further, on 8 February 2021, a splinter group of 



 12 

six suspended MCEJO members filed an application asking the Court to declare Youens’ 
mandate terminated and to have the review application withdrawn (“withdrawal application”).  
 
Tendele then withdrew / abandoned its Rule 7 application on 26 February and the Judge ruled 
on 11 March that the main review matter must be postponed in order for the “withdrawal 
application” to be heard first.  
 
On 12 March, an urgent application was launched by four organisations to intervene and be 
joined as applicants in the main review application (“intervention application”).  
 
Both the urgent “intervention application” and the “withdrawal application” were heard on 
18 March before Kubushi J. Judgment was handed down on 28 April granting the four 
applicants leave to intervene and be joined in the main review matter and dismissing the 
splinter group’s application, thereby allowing the main review matter to proceed. See 
judgment. 
 
See court papers for Tendele’s intervening application (Rule 7), Splinter Group’s 
“withdrawal application” and urgent “intervention application”. 
 
Thus, along with MCEJO, ALL RISE will now be representing four new clients as a result of 
the successful urgent application to join MCEJO as co-applicants in the main review matter. 
These organisations, namely the Global Environmental Trust (GET), Mining Affected 
Communities United in Action (MACUA), the Southern Africa Human Rights Defenders 
Network (SAHRDN) and ActionAid South Africa all have a long association with the 
members of MCEJO in the Somkhele community supporting them in their fight against the 
environmental and social injustices.  

Adding to what is already a complex matter, Tendele filed supplementary papers on 17 March 
2021 essentially conceding that the mining right was invalidly granted. It has undertaken to 
abandon most of its 212 km2 mining right area but wants to retain the three mining areas of 
Ophondweni, Emalahleni and Mahujini which it says are necessary for the mine to survive. 
These areas total an area of 17.66 km2. Tendele wants the court to order that these three 
areas go back to the Minister to reconsider the original administrative appeal, this time with 
the additional studies Tendele completed in late 2019 and early 2020 and any comments that 
interested and affected parties may submit.   

However, the Applicants argue that in addition to the flaws associated with the original EIA 
studies and public participation process, these new studies are also flawed and were 
undertaken without any public participation. Any consultation as part of a second round of the 
appeal would be insufficient. The correct remedy is for the mining right be set aside and the 
process to begin afresh to identify and address the impacts and community concerns properly.  

New dates have been allocated for the court to decide the matter. The review application will 
proceed on 6 and 7 October 2021. Appearing for the five Applicants will be Adv. Anna-Marie 
de Vos SC and Adv. Louise Ferreira.  

NOTE: Minister of Minerals and Energy has not opposed the application. 

Updated 30/06/2021 


