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APPELLANTS’ REPLYING AFFIDAVIT

|, the undersigned
SIFISO SENZO DLADLA
do make oath and say:

1. | deposed to the founding affidavit dated 2 March 2021 herein. | reiterate that |
depose to this affidavit on behalf of the Appellants and have been duly

authorised to do so.

2. Unless the context indicates otherwise, the facts deposed to in this affidavit are
within my personal knowledge and are, to the best of my belief, both true and

accurate.

3. Where | make legal submissions, | do so on the advice of the Appellants’ legal
representatives. Where | rely upon information conveyed to me by others, |

state the source, which information | likewise believe 1o be true and correct.

4. | have read the answering affidavit of Jan du Preez filed herein and deposed to
on 16 March 2021. The purpose of this affidavit it to reply thereto, insofar as it
may be necessary as provided for in Constitutional Court Rule 11(3)(b),

alternatively | respectfully apply for leave to file this replying affidavit.

<.SD



WHY THIS AFFIDAVIT IS FILED

5.

| am advised that the rules of the Constitutional Court do not make provision for

the filing of a replying affidavit.

However, due to the approach adopted in the answering affidavit, it has become
necessary that this affidavit be filed. In particular, the First Respondent makes
allegations of fact which it presents as common cause, which are disputed and
makes allegations of fact, which have no basis from the record of appeal which
was before the Supreme Court of Appeal. For these reasons, it is necessary to
correct these allegations so that the appeal is decided on a correct factual

footing.

The First Respondent also makes patently wrong conclusions of law, While this
woulid have been dealt with during the written and legal argument in the matter,
it is necessary to correct these because they are intertwined with the inaccurate
statements of fact, and there is a grave danger for the application for leave to
appeal to be decided on factual and legal submissions which are wrong and

baseless.

For these reasons, leave is sought from the Chief Justice for the filing of this

replying affidavit.

PRIMARY EMPLOYER ALLEGATIONS

9.

Tendele alleges to be the primary employer in the Somkhele region and further
state that they are the primary driver of economic activity in the Mtubatuba

municipal area. It also alleges that “the closure of the mine.... would be the

<-S.0.



10.

11.

12.

death knell of the Mtubatuba economy”. For the reasons detailed hereinbelow,

the Appellants deny these bald and alarmist allegations.

The claim about the “closure of the mine” is ~ to the knowledge of Tendele —
entirely spurious. Tendele knows that the Applicants have never asked for the
closure of the mine. The case has always been about the fact that Tendele is
conducting unlawful mining operations in the absence of the required
environmental authorisations. Of course, until compliance is achieved, it was
alleged that the mining operations must cease. But that is the consequence of
the law. Further, at the SCA, the Applicants had conceded some parts of the
relief {o focus primarily on environmental justice while enabling the operations
to continue. To reduce the claim of the Applicants to “closure of the mine” as

Tendele does is regrettable.

Moreover, the allegation that Tendele is either a primary employer or the main
employer in the area is false. The Hluhluwe-iMfolozi Park, under the
management of the State owned entity, Ezemvelo KZN Wildlife, employs
approximately 1007 people, a large number of contractors and 71 part-time
environmental monitors. This National park is adjacent to Tendele’s coal mine,
and in addition to the abovementioned employee component, they further host
a number of concessionaires, game and tour guides, all of whom owe their

employment to the Hluhluwe-iMfolozi Park (*HiFP").

Another significant employer in the area is the Umfoiozi Sugar Mill which
employs approximately 300 people and supports 2 000 small scale growers

who deliver to the mill. The mill's large-scale growers employ approximately



13.

14,

3 000 people. The indirect jobs the mill and its growers support are estimated

to be approximately 16 000 people based on economic multipliers.

There is a vast discrepancy in the employment numbers alleged by Tendele in
its affidavit. In actual fact, Tendele, on the facts which were made available at
the High Court, appears to only employ 385 people. It is not disclosed by
Tendele whether same are members of Somkhele community. | deal with this

aspect further hereinbelow.

It is also important to note that there are significant inconsistencies in Tendele's
employment statistics, as can be gleaned from various documents which are in
the public domain. This calls into question the true role of Tendele in the local
economy. It also calls into question whether Tendele has not exaggerated the

impact of a successful order, against it:

14.1 Tendele’s Mining Right Application for areas 4 and 5, confirms
that the number of employees to remain in service at the mine are
200 for the 30-year period presented. An extract of the said

application is annexed hereto as “RA1”.

14.2 In Jan du Preez’ letter to the community dated 18 April 2018,
annexed hereto as “RA2”, he states that “if no mining, then the
Mine will close in December and some 1200 direct employees,
some 250 employees from our community entrepreneurs and

some 500 training opportunities will be permanently lost.”

sso | !



14.3 In an open letter dated April 2019, annexed hereto at “RA3’, in
response to a worker's strike, Tendele states that 1 500 jobs are

said to be on the line.

14.4 |n the same month, on 18 April 2019, Tendele’s Luhlanga Boxcui
Zero Basic Assessment Report stated that Tendele employs “some
1200 full-time employees, another 200 via service providers.” An

extract from this document is annexed at “RA4".

14.5 Again, on 29 April 2019, a letter from Tendele's attorneys,
annexed hereto at "RAS”, states that should Tendele be forced to
close “approximately 15 000 people will fose their main source of
income and about 40 local entrepreneurs will lose their

businesses.”

146 In an open letter from Jan du Preez on 27 November 2018,
annexed at "RA6", he states that “100 employees are on the verge
of fosing their jobs and 1500 employees will further lose their jobs

if the situation does not change by June 2020.”

14.7 In the founding papers of Tendele’'s urgent section 54 application
brought against certain MCEJO members in May 2020 in the
KwaZulu-Natal High Court (Case No0.:2650/2020), Mr du Preez
states that “cessation of mining at Somkhele wilf render some 1609
focal people unemployed” (a relevant extract from Mr. du Preez's

affidavit at paragraph 92 is annexed as “RAT").

S8 D,



15

16

17

18

19

20

As appears from the above, Tendele has consistently presented inconsistent
employment numbers and provided different figures depending on the

circumstance.

In CCMA form dated 25 June 2020, compiled on behalf of Tendele in a recent
employment dispute, Tendele confirms that it employs only 358 people. A copy

of the aforesaid CCMA form is annexed as “RAS8”.

The CCMA figure is more consistent with the mining right application number
of 200. All the other inflated numbers that have been published by the
Appellants in other fora and in Tendele’s answering affidavit should therefore

be disregarded.

While the CCMA form also refers to Mpukunyoni Mining employing 458 and the
blasting company, Duma Manje, employing 61 people, both Mpukunyoni Mining

and Duma Manje are contractor companies and should stand alone.

Mpukunyoni Mining and Duma Manje are actually part of Sandton Plant Hire
(Pty) Ltd, as can be seen from the document annexed hereto as “RAY". As
separate entities, Mpukunyoni Mining and Duma Manje are able to work on any
mine or quarry in South Africa and are not bound to Tendele’'s operations.
Tendele's inclusion of these jobs in its employment numbers is disingenuous to

say the least.

As noted, the order asked for by the Applicants does not call for the closure of
the mine, but compliance with the legislation — of course pending compliance,
the law is that mining activities should not continue. In fact, when the matter

was heard at the SCA, the Applicant’s had significantly attenuated the relief that

<SD,
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they sought to enable compliance with the provisions of the [aw while having

minimal impact on the ability of Tendele to continue operating.

It must also be noted that while large scale mining activity is often lauded for its
economic benefit, Tendele's vast open cast coal mining also impacts the
environment. It produces waste which is harmful to the health of the
surrounding communities. Mining is also disruptive of social and cultural norms,
as the facts in this case show that ancestral graves had to make way for mining.
The Constitution calls for the balancing of these interests, unlike the approach

of the SCA, which completely overran the interests of the communities.

There are of course some members of the community who would be in favour
of mining based on the promise of economic benefit. But the approach of
Tendele simply pits one member of the community against the other. Some
members of the community are concerned both about employment and
devastating impact of mining on the environment, their health, quality of life and

sense of community.

When considering the economic benefits of mining, the disadvantages and
ongoing hardships experienced by mining affected communities should not be

excluded.

While Tendele has created jobs, those jobs have come at a massive cost. It
has harmed our environment. It has dissipated our communities. It has
unearthed our ancestors. It has left most in the community poorer than they

were before the mine arrived.

<.s.D
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The impact of Tendele’s proposed activities goes further than the community
and extends to the Hluhluwe-iMfolozi Park and tour operators earning a living

from the associated ecotourism.

Tendele’'s statements regarding its benefits to the community its Social and
Labour Plan are deait with in an external audit of the SLP which is included in
the Record (Volume 3, p 466 - 461). The promises of jobs and bursaries are
historically not fulfilled and have led to numerous incidents of community unrest

in the past.

MAIN PRODUCER OF ANTHRACITE

27

28

29

30

While | do not dispute that Tendele produces anthracite, it is certainly not to the
extent or exclusivity that is alleged. Tendele’s claims regarding the

consequences which will flow from its closure are unsupported and alarmist.

Tendele claims that the Somkhele Mine is “one of the largest resources of open-
pit minable anthracite in South Africa and is the principal supplier of anthracite

to ferrochrome producers in South Africa”.

The Appellants commissioned Simon Nicholas, an Energy Finance Analyst to
consider these claims under a separate matter before the Pretoria High Court
(Case No: 82865/18). An affidavit by Mr Nicholas, accompanied by his

curriculum vitae and expert report are filed with this affidavit at “RA9”.

Mr Nicholas points out the following:

30.1 Tendele is far from being the principal supplier of anthracite in South

Africa. He lists several other producers, as he explains: “South Africa
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30.2

30.3

30.4

clearly has alfernative sources of anthracite other than the Tendele
mine. It does not appear to be the case that South African ferrochrome

industry jobs are dependent on the Tendele mine.”

The existence of these alternative producers, Mr Nicholas states,
*would appear fo undermine the idea ... that closing the mine would

wipe out the South African anthracite market”.

The South African steel industry also uses coking coal or metallurgical
coal. Exxaro produces 2 million tonnes of coking coal which is more
than Tendele’s entire annual output. International prices of coking coal
have recently dropped significantly, making it a more viable alternative

to anthracite.

Thermal coal is easily available in South Africa and beyond, and the
long-ferm outlook for demand for thermal coal is one of decline.
Therefore, allowing an additional mine to produce thermal coal “risks
pushing coal prices even lower leading to existing coal mines becoming
unprofitable, thereby endangering existing mining jobs in South Africa”.
Put bluntly, if Tendele’s mining area extension did not go ahead, it might

save jobs elsewhere by limiting supply of an abundant good.

Tendele's attempt to justify its supposed importance to the economy is

therefore disputed. It was always disputed in the High Court — Tendele cannot

make these claims as if they are common cause.

In Petmin’'s own Annual Financial Report in November 2020 it includes a table

setling out the Somkhele Anthracite Mine’s “liquidity challenges”. The primary

< 8D,



issue is clearly a lack of demand for coal both locally and world-wide with lost
export sales and both Glencore Ferrochrome and Samancor Ferrochrome
sales reducing demand. A copy of the relevant page of the Report is annexed

as Annexure “RA10".

33 By Tendele’s own admission in the Management Brief dated 27 February 2020,
the ferrochrome industry is under pressure and closing smelters. Reduction in
demand is therefore one of the reasons for the need to retrench workers. A

copy of Tendele’s Management Brief is annexed as “RA11".

IMPACT ON THE MINING INDUSTRY GENERALLY

34 Tendele argues the following:

341 ne: that holders of an MPRDA rights that did not obtain EA prior o 8
December 2014 would be obliged to apply in ferms of s$24G with

administrative fine of up to RS million; and

342 Two: that holders of an MPRDA right that have not commenced a specific
listed activity would not be permitted to commence until EA is obtained,
thereby wreaking havoc on mine planning and continuation of production

leading to retrenchments or a mine having to close indefinitely.

35 In response to the first argument, Tendele's interpretation is quite correct. The
appellants have persistently stated that compliance with section 24 of NEMA
is peremptory. Tendele and any other mine intending to undertake a listed
activity was under an obligation to obtain an environmental authorisation (EA)

under NEMA. Failure to do so would then invoke the provisions of section

<.S.D.
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24G. This is simply compliance with the legislative provisions established to

safeguard communities from breaches of their constitutional rights.

In response to the second: This argument presupposes that there are many

mines in South Africa that applied for or obtained a mining right prior to 2014
(MPRDA right), without an EA and have yet to commence mining in terms of

such right. There were no facts about this before the High Court. In any event,

for reasons set out below, it is unlikely that there are vast numbers of mining

companies that breached the law in the same way as Tendele has.

All mining rights applied for since December 2014 would have been subject to
the One Environmental Management System which would streamline, as its
name suggests, the NEMA and the MPRDA environmental authorisation
processes into one. Therefore, all mining right holders who complied with the
legislation implemented in December 2014 would already have environmental
authorisations in terms of NEMA and judgement on this matter would make

no difference to them.

The judgement in this particular matter would therefore affect only mining
companies that, firstly hold a mining right applied for prior to December 2014;
secondly. have no environmental authorisation in terms of NEMA for activities
related to the implementation of that right; and thirdly have not yet commenced

mining in terms of that right.

It is unlikely that there are a large number of mining companies who hold
MPRDA rights applied for prior 2014, have not obtained an EA in terms of
NEMA and who have not commenced mining. Even where there are such

companies, their number is unlikely to be as significant, to the point that the

=.3.D. |



entire industry or sector will be brought to a grinding halt as a result of this

judgement.

40 By way of example, Mbila Coal Investment Holdings SA has MPRDA rights for
two proposed coal mines in Nongoma (approximately 60km north west of the
Tendele mine). These MPRDA rights were granted in 2013 and mining has not
yet commenced. However, they found it proper to apply for environmental

authorisations in terms of NEMA prior to December 2014,

41 Significantly, Mbila Coal Investment Holdings SA is a mining company
somewhat connected to Tendele. It has two of the same directors as Tendele,
namely Mr. du Preez and Mr. Tanner and furthermore, Petmin Holdings (Pty)

Ltd is a major shareholder in both mining companies.

42 It is apparent that Tendele's directors are well aware that they are obliged to

obtain environmental authorisations for various listed activities.

43 In further response to Tendele’s second argument, regulation 54A of the NEMA

EIA Regulations' provides that if, prior to 8 December 2014:

1 Government Notice R982 In Government Gazette 38282 of 4 December 2014 {as amended)
S54A, Transitional provisions
(1) Where, prior to 8 December 2014—
(a) environmental authorisation was required for activities directly related to—

(i} prospecting or exploration of a minera! or petroleum resource; or

(i) extraction and primary processing of a mineral or petroleum resource;
and such environmental authorisation has been obtained; and
(b} a right, permit or exemption was required in terms of the Mineral and Petroleum Resources Development
Act, 2002 (Act No. 28 of 2002) for—

{i) prospecting or exploration of a mineral or petroleum resource; or

{ii} extraction and primary processing of a mineral or petroleum resource;
and such right, permit or exemption has been obtained, and activities authorised in such environmental
authorisation, right, permit or exemption commenced after 8 December 2014, such environmental
authorisation, right, permit or exemption is regarded as fulfilling the requirements of the Act: Provided that
where an application for an environmental authorisation was refused or not obtained in terms of the Act for
activities directly related to prospecting, exploration or extraction of a mineral or petroleum resource,
including primary processing, this subregulation does not apply.

<.S.D.



43.1 an EAwas required for activities directly related to prospecting or extraction

of a mineral and such environmental authorisation has been obtained; and
43.2 an MPRDA right was required and such right has been obtained; and

43.3 activities authorised in such environmental authorisation right commenced
after 8 December 2014, such EA, is regarded as fulfilling the requirements

of NEMA.

44  Regulation 54 further states that where an application for EA was not obtained
in terms of NEMA for activities directly related to prospecting or extraction of a

mineral prior to 2014, this regulation does not apply.

45 A judgement against the Appellants would be render this regulation

meaningless.

APPLICANTS REFERRED TO AS “THE TRUST”

46 Referring to the Appellants collectively throughout the answering affidavit as
“the Trust” is disingenuous as it creates the impression that the community is

not a fundamental part of this appeal.

47  The community organisation (the second Appellant) consists of over 3 900
members, all of whom are impacted by the operations of Tendele in some way.
Approximately 22 000 people live in the vicinity of Tendele’s open cast mining

operations and are negatively affected as a result. The judgement of this

<. s.D.



Honourable Court will substantially affect thousands of community lives, not

simply a Trust.

CONCLUSION

48 For the sake of expediency, | have only dealt with the new matters arising in
Tendele's answering affidavit and not matters that are found elsewhere in the
record. Forthe same reason | have dispensed with an ad seriatum. My failure
to deal with any specific allegation or contention should not be deemed an

admission.

49 In the circumstances, | submit that the Applicants have demonstrated that they

are entitied to relief sought in the Notice of Motion, as amended.

ét/

SIFISO SENZO DLADLA

| hereby certify that the deponent knows and understands the contents of this affidavit
and that it is to the best of his knowledge both true and correct. This affidavit was

signed and sworn to before me at Johannesburg on this the @1 day of | !a Q” L

| COMMIWATHSMV
%@a+M /Z%”*g?f f‘”A
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STRICTLY CONFIDENTIAL
FOR INTERNAL DEPARTMENTAL USE ONLY

* The applicant has calculated the processing plant operating cost forecast
{excluding labour) for the first ten years and is approximately R 91 580 803
during year 1 and this has been escalated by 7% from year 2 to year 10.

» The costs applicable to the mining operation provided are comparable with
similar aggregate operations. This aspect has been covered adequately.

REGULATION 11(1) {g) (iii) - details and costing of the technical skills and
expertise and associated labour implications required to conduct the
proposed mining operation.

The structure of the mine is separated into two phases:
* 257 total employees for Tendele coal including management, finance,
human resotrces, mining, plant process, engineering, community
~ development, laboratory, safety, security and dispatch,

= 672 fotal employees for mining contractors including mining, Duma Manje
Biasting, Leomat Plant Hire, Africa Truck Hire, Alpha Security and Applied
Geology.

The applicant has provided skills category and positions that requires certificate of

competency and this are as follows - -
* Mine Manager, engineering manager, rock engineer, surveyor, blaster,

and electrician and pit superintendants.

wr

» Services that will be outsourced include management, transport of Anthracite
to port, ptant and processing, open cast mining, mine planning and legal
responsibility. .

» The applicant has provided a costing and budgeting of skilis categories and
" this can be summarised as follows:- T

Year No. Of employees | Total budget ( R} 1
Year 1-30 1 200 Y1= R48 025 187 (yearly
: escalated by 7% from

year 2-30)

Table 6. Personnel cost forecasts on mine payroli

Note: number of employees to remain 200 for the 30 vear period prasented

| Year | No. Of empioyees | Totai budget (R}

Tendele Coal (Pty} Ltd 10041MR
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» The applicant has calculated the processing plant operating cost forecast
{(excluding labour) for the first ten years and is approximately R 91 580 803
during year 1 and this has been escaiated by 7% from year 2 to year 10.

e The costs applicable fo the mining operation provided are comparable with
simitar aggregate operations. This aspect has been covered adequately.

REGULATION 11(1) (g) (iii) - details and costing of the technical skills and
expertise and associated labour implications required to conduct the
proposed mining operation.

The structure of the mine is separated into two phases:
* 257 total employees for Tendele coal including management, finance,
human resources, mining, plant process, engineering, community
~ development, laboratory, safety, security and dispatch,

» 672 total employees for mining contractors including mining, Duma Manje
Blasting, Leomat Plant Hire, Africa Truck Hire, Alpha Security and Applied
Geology.

The applicant has provided skills category and positions that requires certificate of

competency and this are as follows:- -
* Mine Manager, enginegring manager, rock engineer, surveyor, blaster,
and electrician and pit superintendants.

-

» Services that will be outsourced inciude management, transport of Anthracite
to port, plant and processing, open cast mining, mine planning and legal
responsibility. .

The applicant has provided a costing and budgeting of skills categories and
" this can be summariged as follows - Co

' Year No. Of empioyees Total budget ( R)
Year 1-30 1 200 Y1= R48 025 181 (yearly ;
escalated by 7% from
year 2-30)

Table 6. Personnel cost forecasts on mine payroll

!
j

Note: number of employees 1o remain 200 for the 30 year period presented

i Year | No. Of empioyees | Totai budget (R}

Tendele Coal (Pty) Ltd 10041MR
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Tendele MANAGEMENT BRIEF

AL PATRENG

BriafNo | HR 301565 | Dele lssued | April 20719
To: | Employess of Tendelz, Mpukanyoni Mining and Relevant Comractors

PLEA FOR UNITY IN THE FACE OF THE 13 DAY UNPROTECTED WORK 81 QEPAGE AFTERMATH

This {s the first time I the history of the Mine that *an open letler is addressed 1o all the various pariies and siakeliokisrs in the
Community {the zonfidential section re sabary adiustinants is only insertad In the letter to Employres),

The purpose of this Brief is to provide more baskground and an update on tha reosat 13 day unprolected work stoppage, The rafionale
behind such communication is o amphasize e need for a unified labour force, and a request for the support from the Community
and aif leaders in the Community 1o join effoits in saviag the Mine.

This letier is alsa addressed o all the pariies Usted above, as Tendele aperates in the Community, and thers is nothing thal haopens
in the Mine, 103l does not have an imosctin the Community. We are 2t interlinked,

We are truly, “One Mine, Ore Toam and Ons Community™

This 13 days unprolecled stoppage have posied us riliens - and we will never ftuly recover Srom this unprolecied work sloppage -
and the implications will bs fslt foraverall over the Mpuhunyoni Communily a8 our investment and Support and assistance wis fadicaly
be reduced due to the cost of the last 92 4 2ys,

The cost of this over the next 10 years (if we can securs falure miling areas, see below) will be millions and millons and milliens -
aad it wifl teke all our combined afforts ta ensure he mine “stays afloai”,

in the end it bolled down to the followhg: do we allow the mine to close, 1500 people fo be nu of a job, antraprenetrs 1o
fose ali their contracts and lose fheir Busingss ~ no more BLP investments, no more training and support in the Comnmunity
or do'Wwe at least give it @ chance and pay mare - sven though legally the Mine had an agreement In place with all Employses
untl Jure 2020, and was undesr no legal obligation to amend salaries, '

A3 the contracts with our suppliers - a¥ sodiat and fabolr projects, alt Community payments, 2 assistance in the Commurity, wil
have to be mviewed duing the next fow monihs,

My urgent request i TC, Nkosi, Indonas, MCMF, Municipality, Councillors, Employses, and Entreprenaurs:
Stop asking what the Mina can do for me - byl ask what | can do 1o assish the Mins!

Only 2 strong Mine can make any diffdrance o anyonel A Mine that closes is he good o anyoned
1t is time 10 take hands / to agres to move forward f o glve i our best shotto secuwre future mining areas,
Without future mining arsas 7 Hie Mine will stop opersting by Septembar 2013,

Without mining aperations, plant aperations, anthracite leaving our mine - and without bank debt (to finance our business), without
motivated Employess and mofivated managemnent - we have no Mine and no income!

Look at the colour of the haoks with Madiba's famous guote "t ahvays spems impossible, untif it is done® as shown below,
Tha colour of the book - does not dsfine the book!

The colour of the T-shids we wear, does not define us!

The party we stpport - does not define us!

Whether we are young or old - male or fomals - We sre alt dependent on each other.
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We are-"cne mine, one team, and one Community]

We are 2 small business, and we need cash to survive!

We need cash fo secure future mining areas so that we san have a mine for 10 years!

A 10 year mine will guaranieg employment business opporiunities and assistance in the Community!

The majority of our bank funding for relocation will be cancelled by the end of Aprit for alf unsigned agreements.
Your uegent support and assistance will be required {o finalize the process before the funding fapses.

Al leaders to work together, tagether we all make a massive difference in the lives of some 15 000 peopla!

it is time for new beginnings!

it is time to try and secure a mine for 10 years!

itis also time to protect the mine against those people that would like to close the mine like the GET Foundation that continue to
spread jumours, publish lies and deal in untruths! Ask yourself how many jobs have they ever produced? Ask yourself what will
happen if they manage to close the Mine? As you all know they have been trying for yaars to close the mine {that is right, read again:
TO CLOSE THE MINE), and recently lost an application in Court as they made the foliowing aliegations against Tendele:
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¥ Has no environmental authorization issued in terms of section 24 of the National Environmental Management Act 107 of
1998 “NEMA™}:

* Has noland use authority, approvat or permissien from any municipality having jurisdiction;

*  Has nowaste managament license issued by the Minister of Environmental Affairs {the fourih respondent) in ferms of section
43 of the National Envirenmentai Managsment; Waste Act 58 of 2008 {Waste Act™); and

*  Has no written approval in terms of section 35 of the KwaZulu-Natal Heritage Act 4 of 2008 ("KEN Heritage Act") to damage,
alter, exhume or remove any traditionat graves from thelr original position.

The Judge’s ruling concludes as follows:

* ".. l'conclude that the applicants have fafled to make a proper case for the refisf claimed,”

* ... the applicants have simply falled to but up cogent evidence to support thelr contentions that Tendele is mining unlawfully
ant without the requisite autharizations.”

+  ‘Applicants not afforded the authorities concamned the opportunily fo investigate the complaints before deciding to institute
these procesdings®

+ ... Allegations were vague, generalised and unsubstantiated...”

In summary the Judge's rufing stated that a proper sase was hot made out in the first place against the Mine and that a “scatter gun
approach hoping 1o hit ohe target or another” was followed.

The Judge therefore dismissed the application ~ WITH costs against all applicants jointly and saverally and must include the vosts of
2 counsel,

it is no surprise that the Get Foundation have appealed, and your support will be required some time later this year. As a sign of
goedwill, Tendele also offered notto implement the cost order, We have been asking the Get Foundation for years to join our MCMF
structures (see below) and share their experiences o that we can alf iearn from thern. However, sadly they have rejected ail our
approached,

it Is easy to critique - and for all our crltics (that has never made a mistake or leamed & skill or started a business, afc. ete. )}~ and for
all the wondertul people that daily try and make a difference (alf our employees and so many leaders and ordinary community
members)- some words of wisdom from Roosevelt:

It is not the critie whe counts; nof the man who points out how the strong man stumbles, or where the doer of deeds could
have done them better. The credit helongs o the man who is actually in the arena, whose face is marred by dust and sweat
and blood; who strives valiantly; who er7s, who comes short again and again, because thers Is no effort without error and
shertcoming; bufwho does actually sirive to do the deeds; who knows great enthusiasms, the great devotions; who spends
himsell in & worthy cause; who at the best knows fa the end the fiumph of high achievement, and who at the worst, if he
f2ils, at least faile while daring greatly, so that his place shall never be with those cold and timid souls who nelther know
victory nor defaat”

WORDS OF APPRECIATION

Chbviously an unprotectad work stoppage is against the law, however, & special wond of thanks to:

= All Employees, the full ime shop stewards and alt other union leaders for maintaining law and order during the 13 day work
stoppape. :

*  All Communily Leaders, the Police, and the Tendele Security. )

= A special word of thenks to so many people for alf the many good wishes, messages, emails, and prayers! We truly
appreciate jtl

. Spicial word of thanks to the entire Managerial and Qperational t=ams for keeping the ship afloat during very difficult times!

*  Special word of thanks to the Tendale team that worked day and night for 13 days trying to resolve the uniprotected stoppage.
Your patience and diligence and support are fruly appreciated!

All of you can be so praud - you all make a massive differenca in the lives of some 15600 pecpial
As long as we communicate to each other — and respect each other - and listen to each other —we may be able to achieve
results without fear and intimidation and harm,
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BACKGROUND TO THE UNPROTECTED STRIKE

The Company employs directly some 1200 paople, and via the Community based entreprenaurs, smploy indirectly a further 300
Employees. Of the 1200 people, some 54% belong to the Unions. Aflera 13 day unprotected work stoppage that started on 25 March,
all Employees refurnad back to work on Tuesday, 9 April 2018 at 66R00 with full production running again,

The Comparly, AMCU and NUM (‘the pariies”) signed agreements and the 13 day unprotected work stoppage terminated. What
follows below under this heading “backaround” is an extract from the signed agreements,

The parties participated in a process facilitated by the CCMA to resclve the unprotected work-stoppage surrounding issues pertaining
te the agreement signed 14 June 2017 far the 3 years ending 30 June 2020 (Substantive Agreement} and specifically in relation to
Clause 7, "Equal Work for Equal Pay".

In tesms of the Subsiantive Agreement, the Equal Work for Equal Pay clause developed over time, and a Task Team {consisting of
representatives of both unions and the Company) was established. It was agreed to start a salary survey process and it was agreed
that a salary survey was to be conducted to review cartain job categories.

Regrettably, no terms of reference were agreed and no kaining was conducted to ensure that the Task Team had a commaon
understanding as fo what was required and what was the expectation of the report. An independent survey company, PE
CORPORATE ("PECS") was appointed, This resulted in an inftial “work in progress” and incomplets draff salary survey report (for 25
Job Categories) that made no recommendations, which was leaked to Emmployees in October 2018 ("October Survey Report™, and
was fundamentally flawed,

The involved parties received an updated survey on the 25% March 2049 and was in the process of reviewing this report, and notad
that the report made no recommendation and indicated that, out of 25 job categories, and comparing cost o company, only ons
category was "short changed" (*March Survey Report’).

The survey report noted that one must consider the full tost-to-company and not only compare basic pay. The survey repoit also
went on to say that other factors need to be considered such as affordahility, area of operation, socic-sconomic condifions,
unemployment in an area, job turnover {Tendele has a Job turnover of less than 2%). The October 2018 survey report also required
adjustment for correct job category definitions.

Following a discussion, the Salary Survey Task Team briefed the Employees around 18h00 on Tuesday 26 March 2019. An
unprotected work stoppage started on the evening of 25 March 2019. Afier nurnerous engagements the parties agreed as follows:

» Agreemenis have been signed by Union representatives to amend the Substantive Agreement from 30 June 2020 te June 22.

*  Tendele is committed to implement the amended agreement.This is in a spirit of preserving good labour refations that have
existed for many years.

* ltis not in the best interest of any Parties associated with the Somkhele Mins to be affected by an unprotected work-stoppage

+ The Task Team that was in charge of the salary survey that included members of afl the Parties, take a collective responsibility
in the delay and misunderstanding associated with the salary survey.

KEY PCOINTS AS QUTLINED IN THE SIGNED AGREEMENTS

=4

Substantive agreement amended and exténded from 30 June 2020 to Junga 22 {"amended substantive agreement’)
2 The October survey report was used and adjustments will be made to Employees’ salaries where appropilate , and the detail
will be discussed with each employee

3 ltis agreed that a new category of basic salary {*adjustment basic™) will be created that will not attract any "cost to company”
benefits including thirteenth cheque, shift allowance, shift overtime, ete. Save as outlined in this agreement.

3.1 Forexample, assume the adjustment basic is R 500

3.2  50% of the difference (R500 x 50% =R 280 ) for the month of Apsil 2019

3.3  100% of the difference (R500 x 1008% = R 500} for the month of May 2019

3.4 100% of the difference (R500 % 100% = R 500) from 01 July 2018 onwards
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4 For all Employees, where the adjustment basic fs less than R100, the difference is agreed to be R100 and to be adjusted as
part of the adjustment basic and the employee wil be paid R 100 fram 1 Aprit 2019,

] The adjusted basis of Empioyees whose job categeries have not been surveved will increase from 1 April and the employesa
will be paid R 100 as pant ofthe adiustment basic from 1 April 2018,

6 JULY 2018

6.1
6.2
8.3
G.4
6.5

Basic salary to increase by R 1000 for all Employees (as per the original Substantive Agresment)
Medicai to increase by R 50 to R 650

Housing Allowance by R 50 to R 1250

Provident Fund 15% of ariginal basic

Matemity to remain at 4 monthe full pay

7 SULY 20206;

74
7.2
73
7.4
7.5
7.6

Basic salary to be increased by the largest of 6% or R 70G.

Medical to increase by R 50 to R 760

Housing Allowance by R 50 to R 1300

Provident Fund to rermain at 15% of original basic

Maternity to remain at 4 months full pay

ltis specifically agreed that 50% of the adjustment basie to attract all benefits nomally due {0 “basic salary

8 JULY 2021:

8.1
8.2
8.3
8.4
8.5
8.8
87

Basic salary to be increased by a formula as follows

The largest 6f 6% or R 700. See Annexurs A, Column M and M1,

Medical to increase by R 35 1o R 735

Housing Allowance by R 50 o R 1350

Provident Fund to remain at 15% of original basic

Maternity to remain at 4 months full pay

it is specifically agreed that 100 % of the adjustment basit o attract all benefits normally due fo *basic safary”

9 PHASE TWO

8.1

8.2
9.3
9.4
9.5

9.8
8.7

8.8

The Parties {o this Agreement note that not all job categories have been surveyad. The parties will engage on "Phase
Two" and the intention is to conduct a salary survey of at least 90% of all remaining job categories inchuding Rangers
that have previously not been surveyed,

A Task Team comprising Employer rapresentatives and all unions will be established to oversee this process,

Detaited training sessiens wili be conducted with Shop stewards 1o make sura that all Parties understand what the report
will cover and what the intended outcome of the report will be, Terms of Reference will be drafled, and this term will in
ali material aspects not deviate from the principies as ouflined in the Amended Substantive Agresrmant.

The Task Team to be established to aiso develon an agreed plan to educste the Empleyees iro all aspects of Phase
Two,

The- report will be specific znd both basic salary and cost to company will be reviewad and compared before any
adjustments are discussed and consitiered,

All factors inciuding affordability as specifiad in the March 201 9 report will alse be considered during Phase Two.

it is the intention that Phase Two process will start once at least one future mining area {sither the Ophondweni or the
Emalshleni area) has been secured {meaning mining can commence and ROM coal can be transported to the Plant} and
the Phase Two process will ba finalfized within six months after mining in aither Ophondweni or Emplahleni has
commettced.

it is agreed that during the period unll future mining areas are secured, all Unions and the Comipany wilt complle 7 list
of proposed eategories to be surveyed and will also prepare 2 fisf of those anomalies that exlsts in job categories survayed
and not strveyed. It is agreed that the Task Team (as contemplated in this section wil only start its work after securing
g future mining area,

14 AGREEMENT CONDITIONS
10.1 Al Employses who did not attend work during the unprotected work-stoppage between 25 March and the date on which

the unprotected work-stoppage ends will be issued with a generst final writien warning valid for 12 months, Nolwithstanding
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this clause, If'an employee was on approved sick or annual ieave, such employee will not be issued with a generat final
written warning.

10,2 The Company to consider the specific circumstances on a case by case basis and any future disciplinary process resulting
from the miscenduct of any employee will be dealt with on its case metits. The genecai final written warning will not be
used as a "witch hunt'. If Employees believe there is a *form of intimidation”, they have every right 1o exercise their right in
terms of internal grievance procedures.,

10.3 The amendments in this Agreement is Implemented to save the fulure of the mine and o protect smployment.

04 A

it Shop Stewards at the mine wilf undergo training at the SBF where after detailed training sessions will be arranged for

alt Employees to ensure that the expestise and understanding iro remuneration is improved.

10.5 The Parties agree that the Mine is operating in a poverly-stricken area where unemployment is a massive challenge. The
Mine faces ongoing challenges o assist with employmant of Community Members. It is agreed that ail the appointments
below will be made. in the presence of a full-lime shop steward to also explain that the appointment falls oulside the SBF
or mandate of the Unions.

10.5.1

10.5.2

10.5.3

10.5.4

10.5.5

10.5.6

10.5.7

10.5.8

106 H

The Mine has been in operation for more than 10 years (since 2007), the Mine has reached its optimum production
rate and no further expansion is requiret or foresesn over and above the formal 2018719 budget.
Therefore, it is hereby acknowledged and agreed that any additional appeiniments over and above the base-line
(expansion {o the current tabour force), will be in line with the Mine’s intention to create employment opporiunities more
s0 than as an operational requirement and the mine wilt be able to employ people at 3 rale to be negotiated heiween
the Mine and such employse,
Furthermore, it is agreed that activities that are not directly assoclated with drilling, mining and the plant operation is
classified as “non-core” activities.
The Mine is authorized to employ people in these non-core activilies sither permanently or temporarily at 2 rate to be
agreed between the Mine and such employee, and it is agreed that SBF Agreement and the three-year Substantive
Agreement iro rates will not apply fo such employee/employment.
The Mine is furthermore entifled to appoint trainees on a temporarily basis not exceeding 12 months at a rate to be
agreed betwaen the Mine and such employee, and it is agreed that SBF Agreernent and the thiee-year Substantive
Agreement iro rates wifl not apply to such employee/employment.
It is specifically, for the sake of clarity and avoidance of doubt, noted and agread that this Agreement will not include
any work being conducted for training purposes, for example work-place exposure interventions, learnerships and other
interventions aimed at the training and development of Jearners.
it is further recorded that the term “core jobs” rafar to jobs which are directly involved in the process flow of the coal,
including but not imited to blasting, mining, processing, quality control and transporting of coal,
itis further recorded that the term “non-core jobs” referto jubs which are providing support services to “core jobs and
in s0 doing are only indirectly invoived in the process flow of the coal, these includs but are not limited to security,
finances, human resources and stores.

is furthermore specifically agreed that companies that provide services to the Mine including companies that is majority

owned by Mpukunyoni Coraimunity members, are not subject ta this Agreement.

11 THE
INVE

PARTIES AGREE THAT THEY WILL IN ABSOLUTE GOOD FAITH AND COMMITMENT, AND TOGETHER
STIGATE AND IMPLEMENT AND DO EVERYTHING IN TS POWER TO IMPROVE PRODUCTIVITY IN ORDER TD

MAKE UP THE PRODUCTION LOST AS A RESULT OF THE UNPROTECTED WORK STOPRPAGE.

12 bIsp
12.1

UTE SETTLEMENT
The Parlies agree that in the event of disputes regarding the interpretation andfor application of this Agreement, the
required pracedure in terms of the Labour Relations Act na 56 of 1995 and the Constitution shall be obsarved.

13 PEACE OBLIGATION

1341

13.2

The Parties agree that sound and harmonious employesfemployer relationships are essential for the mutusl benefil of
all concerned.

The Parties declare thelr joint commiiment to the commen abjectives of the maintenance of industral peace, the future
growth and prosperity of the Employer and the fair and equitable treatment of alt Employees.
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REQUEST FOR PAYOUT OF LEAVE

We have been requested to consider paying out leave to compensate for the Joss of income due fo the unprotected strike and the "no
wark no pay” principle. We are sympathetic to the request, howsver as autlined above, we have lost 13 days of production and we
have been unable fo gat one ton of material 1o our customers, and therefore we Rave no cash coming in. Until we stant mining in
future mining areas, we witl continue to run short. We therafore are unabile to do any pay-ouls of any leave and the principie of “No
work No pay” remains in place,

EXTRACT FROM THE MARCH 2018 SURVEY REPORT
SRS e MR U SURVEY REPORT

1. The salary information provided in the benchmark tabfes provides a guldeline on the external competitiveness of the salary
only. In no way do they form recommendations as other factors fike affordability, internat equity, regions! variances also
need fo be factored in when looking at pay.

2. KwaZuiu-Natal makes up 16% of the survey sample,

3. tisimportant to understand that the majority of the salary dala in the KZN ragion reflects saiares from comparnies operating
in Durban, Pletermaritzburg and Richards Bay.

4. Tendele Mine falis within the rursf ares of the Miubatubia municipality. As outlined i (he IDF of the Mtubatuba HMuricipality,
Tendele Mine Is the onfy major provider of employment in the area. The Municipality's Integrated Development Plan (*10P7)
for 201742018 - 2022 mentions in point 13.9 that *...mining is one of the major employment sectors in Miubatuba Municipality
through Somihale Goaf Mine., ”,

5. tis further recognized in the 10, inter alia, that "Tihe unemployment rate within Miubatuba Municipality was at 58.7% in
2001, however in 2011 thers... {was] a significant improvement as it is esfimated fo be af 39%. This may be due io the coal
mining operation taking place in the Mpukunyani Traditional Council arga, Somkheale Mine.” The IDP furthermora states that
the Mtubatiuba Municipality's economy is driven by the performance and structures of. inter alia, mining at Somkhele,

8. Tendele exhibits & very low staff fum-over due o volunlary lermination of employment, ever for semi-skilled and skitled
posfifans which are in high demand across the muining indusiry (high mobility). This may be Indicafive of @ workiorca which
exfiibits a low need to move 1o other companies/iob opporiurities,

7. The average staff tum-over for Mpukunyoni Mining over the S-year period from 2014 to 2018 is 1.2% whilst that of Tendele
is 1.8%. This does not support & nolion of a workforce that js unhappy with its working condiions and/or remuneration.

8. With 8 lower cost of fiving, high levels of unemployment and low siaff turn-over, thers is a lack of market-driven factors
compslling companies operaling in rural areas such as Miubaluba {o offer higher remuneration and subsequently such
companies could pay & subsfantial discount on salaries with-out experisncing recruitment challenges or a shortage of
candidates for empioyment,

8. High mobility is also sffected by experience. Tendele’s employment policies and commilment to employ at least 80% of its
fabor force from the local Community has conlributed significantly to the relative fow experiance levels of operafors since
preference is given fo recruiling and training local unermployed and inexperienced operators instead of recruiting experienced
operators from other mines.

10. The benchmank tables reflect markef data g5 exiracted from our General staff salery survey for the mining industry within
Kwa-Zuly Natel. The enalysis reflects Basic Salary, Guarantsed Package and Total Package figures. The benchroark
market salary information provided in this report showld be used as 3 guideline whern making pay decisions.

11. Additional factors thal need to be considlered whan raviewing pay adiustments include:

L Forthis section we need o ask, “How compstitive are Tendele Mine employee salpries against thé market? In the South
African market, the Guaranteed Package or Cost fo company figures tend fo be a more refiabls figure when comparing
to the markel. When looling af extemal competitiveness one also needs o consider the levels of Employses and the
availabilly (Supply vs demand) of fabor, With high levels of unemployment in the Mivbatubs municipality, thers is not a
fimited supply of labor for semi-skiliad positions in the Mine. The National Minimum Wage Act has boen seffor g phased
implementation as of 1 May 2018, This act fequires all employers (with exception of Agriculture, Domestic workers and
some SME's) i pay & minimum wage of R20 per hour/ R3500 per month (40 hours). Alf benchmark safaries fall well
above this lavel.

il. The relative worth of sach Jjob, without regard for individual characteristios or competence Is lypically reflactad in the “Job
worth” higrarchy determined by a job grading system, The higherthe grade the mors complex the fob. Currently, Tendsle
toes not have a grading system and an: such analysis would need lo he based on the fobs themselves.

ih. Forany salary adjusiments to be meaningful, it must be affordable fo the oraanizalion.

fv. We have been provided with signed Substantive Agresments going as far back as 2010 until the most recent three-year
agreement (T July 2017 to 30 June 2020) signed between ihe Company and the Employees. OF significance in these
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agreemenis is the fact that said agreements predominantly provide for staggered Increases - an indication that parties
have agreed fo allocate resources proportionally to where the grealest need exisfed,

v. Wa have also been provided with a copy of the Tendels presentation fo the DMR indicating that the Profit Margin in 2017
was less than 3% and 6% in 2018, We also understand from this presentation that the Mine has huge difficutties to obiain
future mining areas and already has engaged Labor in Seclion 18%(A) consultations.

vi. Regrional variances have a sigificant impact on the variance in remyperation offered by companies. Examoles of these
differaricas are the following:
4 The average anhual household income from work in KwaZulu Natal {R71 110)is 30% jower than thaf ofthe National Average

{R 100 248) according te Living Conditions Survey 2014/2015 published by Stals’SA

« The avsrage annual household income from work in Traditional Areas {R 32 812) is 68% lower than that of the Nationat

Average (R 100 246) according to Living Canditions Survey 2014/2015 published by StaisSA

¢ The average annual {otal household income {inchuding the iikes of grants, pensions ete ) in Traditional Areas (R 58 333)is
80% lower than that of the Nationaf Average (R 138 168) according to Living Conditions Survey 2014/2015 published by
StatsBA

+  The average household annusgt income per family around Miubatuba amounted to R 55 920 accarding to the 2011 census

+  With a lower cost of living and high levels of unemployraent, comparnies operating in rural areas fike the Mlubaiuba
municipality could typically pay a discount on salaries relative io rates within KZN as a whole,

IENDELE IMPACT IN THE COMMLUNITY

For the sake of clarity and the avoidance of doubt, see the annexure to this briaf indicating the enormous impact that Tendele has
made in the Communily. It is impossible to "please” every one, i is impossible not to make mistakes, but the overall positive impact
in the lives of at least 15000 people in the Comrnunity is unguestionable.

TENDELE PROFITABILITY

Tendele's financial statements are submitted to the DMR yearly, Tendele's profitability in 2017 was below 3%, and in 2018 was
around 6%. This proft is not enough to finance the debt and fo finanse the acquisition of future mining areas. The impact of the last
13 days will forever have an impact on our ability to assist with projects in the Community.

COMMUNITY COMMUNICATION STRUCTURES

A "ROADMAP AGREEMENT” was devaioped during 2016 and signed and adopted in 2017 to address historical and current
contentious issues between the Mine and the surrounding Communities creating a representative communication structure
- Mpukunyoni Community Mining Forum {MCNFEL
Community refated issues are discussed and resolved at these structures.
This structure does not deal with employment or existing procurement issues as this is dealt with at Tendele Mine.
The MCMF assists with refocation issues, until 2 DAC Committee is elocted in a particular area. Thereafier all negotiations
ara private between the Mine and the families to be relocated,
The MCMF meets quarterly or as often as required representing:

*  Mpukunyoni Tradifional Council (“MTC" consisting of the tndunas of the 30 izigodi of Mpukunyeni

*  Inkosi and Ndunankulu are permanent invitees

¢ The MTC nominates a Portfolic Head of Mining as part of the MCMF Exco

Mtubatuba Local Municipality (Democratically elected Councifors of the Wards where the Mine operates)
*+  MAC - Mining Area Commitiess representing the Induna and the Comrunities in the designated mining areas
democratically elected (sach MAC meets at least-once & monih)

+  Directly Affected Communities (DAC), representing commutities that have beenfto be relocated.

+  Local Entrepreneurs that deals with the Mize

* Tendele Mine {including organised labor reprasenting AMCU and NUM)
The MCMF has an Exco consisting of 4 lozal leaders and the Mine and meet as often as required and the intention is to
assistant Local leaders to take ownership of locad issues]
As the largest employsr In the Mpukunyoni area and Mtubatuba l‘ﬁunicipality, we understand the importance of
communication and peace and stability in the area.
The MCMF and MAC is always open to all organizations and individuals who want to engage in a meaningtul manner if it
can assist the Mine to remain strong as oniy a strong mine can assist the Community,

i
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PROPOSED APPROACH

The state of alt parties’ altitude remains very essential in the wake of such Hying times.

Most importantly, we ate “One Team, One Mine and One Community”, and we need motivaied Employees and management to
ensure we praduce product safely, efficiently and as praductive as possible as we want to maximize the product that leaves the Mine.
For this Mine to continue to exist and obtaln money for the anthracite that we sell to our clients, it neads customers, it needs trucks
to leave our mine and deliver produgt to the Port and g our lncal customers, it needs the drilling, blasting, mining, haulage and plant
eperations o continue.

For all of the above we need loans from banks to pay for the machines, diesel explosives, your salaries, electricity and all the
contractors (such as Taxi, haulage, rom frucks, MBA trucks, etc. etc.).

Cne undeniable fact is that what job we do, what qualifications we have, what we wear, gender and age do not define us as we still
reimain dependant on one another.

it must always be reiterated that we are *One Mine, One Team and One Community”. Lat us ail hald harnds irrespective of any forms
of differences that may or may have existed and ensure we can have a Mine for ten {10) vears.

#is truly to our interest that we attain future mining areas as this Mine is ke a treg and it thus needs 1o be strong and be abile to
provide fruits to its Employees, Cammunity and business parners. There should also be a fair return to the Mine's shareholders. I
the demands on the tree are too much, the tree will die and we wili all suffer. As previously communicated, without future mining
areas, we won't have a Mine.

COMPLAINTS AGAINSYT THE HR MANAGER AND IR SUPERINTENDENT:

Management previously received a list of complainis against the HR Manager and IR Superintendent. Afier the unprotected work
stoppage on 1 March, the Mine and AMCU signed an MOU, and it was agreed that the complaints against the 2 incumbents will ba
investigated by a third-party independent Chairperson.

it is both the Company's responsibifity and the right of Employees to be subjected to procedurally and substantively fair processes -
a principal which unions have consistently required from management where their members were subjected to disciplinary action.
This outcome wift be communicated once the investigation is completed.

CONCLUSION

tn the face of challenging times and especially the harsh aftermath of the UNPROTECTED work sloppage, all Employees, all
Community laaders and all stakeholders are encouraged to hold hands towards a comman goal. It is undenishle that the
UNPROTECTED work stoppege we recently experienced has had far reaching implications but every role player is advised to do
everything in their power to ensure that we vigorously move forward.

We plead with all stakeholders and afl Employees fo suppor the endeavours aimad at securing future mining areas as that is our
ficket to secuting the fulure. The engagements with future mining areas are stflf continuing and need everyone’s support to eventually
yield good results,

Lets' all have a unity driven atiitude which sees no colour, gender, ocoupation, any affiliation but only a companian in ensuring uaity,
vigour and strength in our current operation and future mining areas.

Last but not least, safety and peace in the Community remains an essential aspect which should be at the centre in 2l that we do.
As much as we rieed coal to sustain the business, we do not want coal that has blood in it.

Let us work safely and paacefully!

We are One Mine, Une Team, One Communityl
..
LS :
.vj i -~ y . : S
Jart E@Pﬁgez Jaemi Steyn
CEO coo
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Ké¢,

Tendele Coal Mining tuhlanga Boxcut Zero BAR
h) Disposing in any manner of water which contains waste from, or which has been
heated in, any industrial or power generation process;
i) Altering the bed, banks, course or characteristics of a watercourse;
J} Removing, discharging or disposing of water found underground if it is necessary for

the efficient continuation of an activity or for the safety of people; and
k) Using water for recreational purposes.

A General Authorisation Registration [{GA) would be required in terms of Section 38{1) of the National

Water Act (Act 36 of 1998}, Notice 509 of 2016 as the following water uses would be applicable:

. Section 21{c}: Impeding or diverting the flow of water in & watercourse; and

. Section 21(1): Altering the bed, banks, course or characteristics of a watercourse.

6.2.1  DPepartment of Water and Sanitation Notice 704 of 1989

Regulations an use of water for mining and related activities aimed at the protection of water resources

Restrictions on locality

Except in relation to a matter contemplated in regulation 10 {Sand Winning), carry on any underground
or opencast mining, prospecting or any other operation or activity under or within the 1:50 year flood-
line or within a horizontal distance of 100 metres from any watercourse or estuary, whichever is the

greatest.

7 PROJECT MOTIVATION

7.1 Need and Desirability

The resources are required to ensure the uninterrupted operation of mining at Somkhele. Production
and community challenges have resulted in planned resources being unavailable to mine. Below is a

brief synopsis of benefits Somkhele mine has brought to the community.

Over the last 11 years since the mine has been in operation, in addition to the direct and indirect
employment created, a number of community projects have been implemented to transform the
Mpukunyoni area. Tendele has invested some R1.2 billion into the mine and has directly or indirectly
invested some R1.4 billion into the local Community. The following is a list of some of the projects

undertaken by the mine:

. Employment of some 1200 full time employees, another 200 via service providers with more

than 82% from the hosting community

. Four community halls have been built in adjacent areas to the mine

11 june 2018 Page |10
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MALANSCHOLES ™

NEYS
ATTOR Y @ﬁ?

ssingh@malanscholes.co.za wirw. malanscholes.co.za
Postnel Sulto 324, Privale Bag X1, Melrose Arch, 2078
First Floor, Gne-On-Jameson, 1Jameson Avenug

Cnr Glenhove Rd, Melrass Esiate, Johannasbury

THZF {0V TIR84800 F+27 (0)67 238 5315

BY EMAIL,

TO:

YOUENS ATTORNEYS
Sheffield Beach
KwaZulu-Natal

Attention - KM Youens

kxouens@,youensaticrnegs.ca.za

ce:
Cecilia Maroleni@dmr.gov.za
EbSnyman@iustice.gov.za

Your ref; 7099/18/246
Ourref:  H Scholes/ € Singh /M van der Merwe / MAT 2412
29 Aprit 2019

Dear Madam

MFOLOZI COMMUNITY ENVIRONMENTAL JUSTIGE ORGANISATION & ANOTHER /
MINISTER OF MINERAL RESOURCES AND OTHERS: CASE NO. 82865/2018

1 We refer to the above matter, your letter dated 11 April 2018 ("1 April Letter”) and our letier
dated 18 April 2018,

2  The purpose of this letter is solely to respond fo the request for undertakings contained in
your 11 April Letter. We accordingly do not infend to respond to any other statements made
in your 11 April Letter and such lack of response must not be taken to be an admission of the
correctness of those statements. We reserve the right to respond to these statements at the
appropriate time and in the appropriate forum,

3 As we understand your letter, your client requires the following undertakings from our client
in refation to Mining Right KZN30/5/1/2/2/10041MR issued to our client on 26 October 2016
{‘Areas 4 and 5 Mining Right’) -

3.1 that our client will refrain from commencing with any core mining or related activities in
terms of the Areas 4 and 5 Mining Right pending the determination of the pending review
application, which you anticipate will be heard in the third or fourth term in 2018, The
request for this undertaking appears in paragraphs 3.1 of your 11 April Letter, read with
paragraphs §, 6 and 8 thereof;

3.2 that should our dlient intend to commence with the aforesaid core mining or related
activities prior to the determination of the raview application, your client be provided with

Matan Scholes incorporated {registration numbor: 2006/028137721)
Direclors: L Bolz, J Frost, N D Mapgowan, N M Matap, ¢ H Schales, $ Singh
Berdor Assoclate: C A Stievenan. Associales: § A Burtenshaw, G F Sigherhagen, M van der Merwa
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3.3

6.2
6.2.1
6.3

6.3.1

6.4

6.4.1

2

a minimum of two months written notice. The request for this undertaking appears in
paragraphs 3.2 of your 11 April Letter;

that no mining operations will commence in terms of the Areas 4 and 5 Mining Right,
until such time as the actions identified in paragraph 7 of your 11 April Letter have been
undertaken.

As regards the undertaking referred to in paragraph 3.1 above (and contained in paragraph
3.1 of the 11 April Letter, read with paragraphs 5, 6 and 8 thereof),our client is unable to
provide this undertaking, particularly in light of the uncertain time frame within which the
review may be determined and finalised.

As regards the undertaking referred to in paragraph 3.2 above (and contained in paragraph
3.2 of your 11 April Letter), we confirm that our client will provide your client with a minimum
of two months written notice of its intention to commence mining operations. For the sake of
clarity, this undertaking relates to the construction of open cast pits in the areas forming the
subject of the Areas 4 and 5 Mining Right and does not relate to all activities incidental thereto,
for which our client is unable to provide your client with such extended notice. Qur client will
nevertheless comply with the notice requirement contained in section 5A(c) of the Mineral and
Petroleum Resources Development Act 28 of 2002 (“MPRD Act”) in this regard.

As regards the undertaking referred to in paragraph 3.3 above (and contained in paragraph 7
of your 11 April Letter), we respond as follows -

Ad paragraphs 7.1, 7.2 and 7.3 of your 11 April Letter -

our client will at all times comply with its approved Environmental Management
Plan, any approved amendments thereof ("EMP”) and its Areas 4 and 5 Mining
Right.

Ad paragraph 7.4 of your 11 April Letter -
we confirm that Machibini has formaliy been withdrawn from the mining right area.
Ad paragraph 7.5 of your 11 April Letter -

the question of whether environmental authorisation is required by our client for
activities listed in section 24(2) of the National Environmental Management Act 107
of 1988 (“NEMA”) is addressed in the judgment of Seegobin J in Case No.
11488/17P which judgment is the subject of a pending application for leave to
appeal brought by your client. Our client maintains that it does not require
environmental authorisation in terms of section 24(2) of the NEMA for its mining
operations and, accordingly, is unable to provide your client with the undertaking
sought,

Ad paragraph 7.6 of your 11 April Letter -

our client is well aware of its obligations in terms of the National Water Act 36 of
1998 ("NWA”). It accordingly undertakes not to commence any water uses for
which a water use licence is required in terms of section 21 of the NWA prior to
such licence being obtained.

Malan Scholes Incorparated {registration numbaer: 2006/028137i24)
Directors: L Bolz, J Frost, N D Magowan, N M Malan, J H Scholes, S Singh
Senlor Associate: C A Stlevenart. Associates: S A Burtenshaw,; C F Sleberhagen, M van der Merwe
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6.5

6.5.1

6.6

6.6.1

6.7

8.7.1

6.7.2

8.8

6.8.1

7

7.1.1

712

714

Ad paragraph 7.7 of your 11 April Letter -

we confirm that our client has provided the financial provision required by the DMR,
for the grant of the Areas 4 and & Minihg Right which financial provision has not
been disputed by the DMR. This amount will be assessed annually and updated, if
necessary, in accordance with the relevant legislation.

Ad paragraph 7.8 of your 11 April Letter -

we confirm that final copies of the EIA, EMP and associated appendicas and
addendums have been lodged with the DMR as required by the relevant legislation.

Ad paragraph 7.9 of your 11 April Letter -

the question whether or not mining operations may commence before the fuil and
informed consent of all the people that hold rights of use, occupation, or access
within the mining right area in terms of the Interim Protection of Informal Rights to
Land Act 31 of 1896 (“IPILRA") (which consent is to be obtained in terms of the
custom and usage of the relevant community) has been obtained, is not setiled in
our law as the judgment in Baleni and Others v Minister of Mineral Resources and
Others (73768/2016), is the subject of an application for leave to appeal.

We have been instructed that Tendele will, in any event, not commence with mining
before Tendele has obtained the consent of the Mpukunyoni Traditional Councll,
the Indunankulu, Chief Induna of the Mpukunyoni Area and the individual
households in the affected Community.

Ad paragraph 7.10 of your 11 April Letter -

we confirm that our client is currently engaged in the process contemplated in
section 54 of the MPRD Act with the owners and lawful occupiers of the areas
forming the subject of the aforesaid mining right.

We have furthermore been instructed to advise you that -

Tendele has historically complied with all legislative requirements in the conduct of
its mining operations and will continue to do so;

Tendele engages in continuous dialogue with all relevant stakeholders, including
the DMR, the Mtubatuba Municipality, local Traditional structures and two of the
largest Unions in the South African Mining sector, in order to ensure that its mining
operations are carried out with their cooperation;

any forced closure of the Tendele mine as propagated by your clients, will have a
devastating impact on the local Community as the Community depends on and
benefits from the Tendele mine as a source of income for the Community members.
Approximately 15 000 people will lose their main source of income and about 40
local entrepreneurs will lose their businesses, should Tendele be forced to close;
and

Tendele has on numerous occasions attempted to meet with your clients to attempt
to address your clients’ concerns, to no avail. Notwithstanding Tendele’s attempts

G

Malan Scholes Incorporated {reglstration number: 2006/028137/21)
Directors: L Bolz, J Frost, N D Magowan, N M Malan, J H Scheles, S Singh .
Senlor Asscclate: C A SHevenart. Assoclates: S A Burlenshaw, G F Sleberhagen, M van der Merwe
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4

to find an amicable solution to the prevailing impasse between your clients and
Tendele, your clients persist in their efforts to bring more unnecessary legal action
against Tendele, as anticipated by your letter under reply, choosing the risk of
terminating the income of Community members over constructive dialogue to
resolve the relevant issues.

8  We lastly take note of your intention to launch an urgent application should our client fail to
provide your client with the undertakings sought. For the reasons set out above, we are of the
view that the launch of such proceedings would be both ill-founded and unnecessary. Should
your client nevertheless proceed with such an application, we advise that our clients will
oppose such proceedings and also seek the appropriate cost order/s in this regard.

Yours faithfully

MALAN SCHOLES INCORPORATED

Malan Scholes Incarporated {registration number: 2006/028137/21)
Directors; L Bolz, J Fros, N D Magowan, N M Malan, ¢ H Scholas, § Singh
Senlor Assoclale; C A Stievenarl, Assoclates: § A Burienshaw, C F Sleberhagen, M van der Merwe
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Tendele Coal Mine Annexure D

26 November 2015

Open Letter to

Mpukunyoni Council

Traditional House

Members of MCMF

htubatuba Municipality

MAC { Machibini, Dubelenkunzi, Myeki, Esiyemebeni and Ophondweni

DACs {Machibini, Dubelenkunzi, Luhlanga, Qhubuka, Emalablent and Ophondweni}
All Ward counselors (Ward 15, 17, & 18}

Businessmen and employees {Union representatives)

introduction

This letter serves to inform about:
# The current situation of the Mine
* Update on proposed mining areas and relocation of people
& [fforts to counteract a potential disaster of fune 2020

¢ Impacts of mine closure on employees and Mpukunyoni community

it is important that everyone works together to find new mining areas so that:
¢ Tendele Coal Mine can operate in Somkhele another 10 years
® 1500 jobs can be secured
»  The community can benefit with education opportunities, Lego programme for 8000 children, continued

projects entisted in the SLP, assistance in community problems, water relief for people in need

It is with regret that the relocation process has been ongoing for 30 months and there has been fittde success in
gaining new mining areas. Only 30 percent of families {about 100} from Emalahieni and Ophondwent have signed
relocation agreements with the Mine, Since 2007, 225 families have signed relocation contracts. They have been
relocated and compensated. With great sadness, we cannot compensate or pay familfes that have signed contracts

until every family in proposed mining areas have agreed to refocation,

Failure to acguire new mining areas will lead to a loss of 1500 jobs, trade opportunities, and other benefits brought

by the Mine to the community. There have been rumours that the above mentioned information is false. Hence, to

N
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ensure the above mentioned information you are advised to contact traditional leadership, chairperson of MAC,

chairperson of DAC or MCMF.

The Somkhele Mine is facing court cases brought by the GET Fouridation and MCEJQ, regardless of the Mine trying
to meet with these organisations. It is clear that these organisations want to close the Mine, which will result in

devastating effects for the community. The Mine is open to discuss problems, derived the truth not lies,

We advise that a MCMF meeting be held at the Mine on the 29th of February 2020 to discuss this pending issue of

Tendele and possible solutions.

Conclusively, we pass our condolences to relatives and the whole Mpukunyeni community for the loss of inkesi M.M
Mkhwanazl, Baba G. Mkhwanazi, and Induna $.Z Mkhwanazi from Ophendwent,

New Rining Areas

Last week of October and November, employees received full pay. This has been happening for the past 150 months.
Howaever, this will be impossible in the near future due to the difficulty of acquiring new mining areas, We have been

warning and begging people in the last 30 months that new mining areas are needed urgently.

I have recently returned from an overseas trip to check in with our coal customers. The undisputed fact of business
is that if our consumers find themselves in doubt, they have a right to take their business elsewhere, This could have
a major and adverse effect on our Mine which could include even Mine closure - as we are not certain where would

get coal due to a lack of new mining areas.
The Mine is currently operating in a loss and this will result in debt. We need to prove to our bank lenders that we
can save the Mine and acquire new mining areas in time. Otherwise, the Mine will be closed soon. Availability of

funds is one of the essential and fundamental components of Mining operation.

The following efaborates of the Mine’s current situation:

¢ The protests at the beginning of the year led to the Mine’s temparary closure. This resulted in a dramatic
decrease in productivity, leading to the Mine’s major loss.

¢ Sadly, we have started the retrenchment process of 100 Tendele employees.

¢ Some employees working In the coal shaft are now earning 25% less due to their reduced working hours.

® Number of taxis (employee transport) and trucks transporting coal inside the Mine has been reduced.

# The number of trucks transporting coal to the harbour has also been reduced. This Is affecting local business
men and truck drivers,

o New Mining areas are still not acguired,

Process of relocation

<SSP



The Mine is currently negotiating with two vitlages, Emalahleni and Ophondweni. It is encouraged that this process

should be supported by the Mine employees and traditional leaders, to ensure its success. Note the table below for

update:
Emalahieni Count
Households represented by lawyers 13
Not measured, but visited 21
Measured 2
Negotiations began 19
Concluded negotiations 4
Signed agreements 50
Total number of houses 110
Ophondweni Count
Not measured 2
Measured 1]
Negotiations have begun 14
Concluded negotiations 3
Signed agreements 48
Total number of houses &7

Due to prolonged negotiations with the proposed mining areas, the Mine is in a difficult state.

® 100 employees are on the verge of losing thelr jobs and 1500 employees will further lose their jobs if the

situation does not change by june 2020,

There are families who have signed agreements, but cannot receive payment due to other families who have not
signed or agreed to relocation. These families are eager to start their new lives, relocate and send their children to
new schools but cannot due to resistant families. The Mine has taken the following measures:
+ Due to problems with the relocation process, the Mine has decided to change the northern borderline
excluding some houses iri the process.
s With the situation at hand, the Mine will no longer negotiate with families outside the new borderline.

However, the Mine will continue honouring agreements that were already signed with excluded families.

S.S.D.



Proposal about the new borderfine has been issued and accepted in/by the Traditional Council.

With regret, it is important to note that Only when every household has signed relocation agreements/contracts

that payment will be made and families relocated. Until then, the Mine will not start operating in proposed areas.

Solutions in progress:
We have an opportunity to make the most out of the current pits in areas, Dubelenkunzi; KwaQhubuka, and Luhlanga
although these areas now have less valuable coal. The above mentioned areas will only be in operation for a few

more months than the Mine closes if new areas are not acquired.

it is Important to note that a minimum of 6 months {for preparation) is needed before mining operations beginin a
new area. Thus, if new areas are not acquired by December 2019 1500 jobs will be lost by June 2020. For clarity, the

only way to save the 1500 jobs would be to acquire new mining areas. This has not changed in the past 30 months.

We will saon come to the conclusion of section 54, and ask DMR to proceed with the relocation process using an
independent arbitrator who will then follow up an application for a court settlement. During court proceedings, we
would have to close the Mine. The relocation process would be on standstill; all 100 households that have agreed
and are happy to relocate will have to wait for the court’s decision as well as other households that have not

signed/agreed to relocation.

We urge families that do not want to relocate, to think again about the impacts on their lives (how the last 5 years
of their lives have been and how it would be if they were to relocate) and impact on community members that want

to relocate if they continue resisting relocation,

It is true that business owners working with the Mine will suffer due to the pressure currently suppressing the Mine.
In addition, | assure you that there are no other business opportunities in the area that is why we are fighting so

hard to save the Mine.

Sacial and Labour Plan projects

Pue to the above mentioned issues, we have informed DMR that if the Mine cannot continue operating all projects
will be halted. The eniisted projects are education, various benefits given to the community, community allowances,
cellphone and travel allowances. These benefits will be stopped from 1 January 2020 onwards. There will be a
meeting held with beneficiaries to inform them with the latest. The Mine is not lawfully obligated to give out such

benefits, be it the beneficiaries want to complain.
Grants of 1 percent for training and community development

We confirm that auditors are busy investigating the 1 percent that has already been significantly reduced due to the

challenges faced by the Mine. These funds should be used towards community training and development projects.
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Funding companles should get certificates from their auditors that indeed the money is used for training and
development. Once the exact amount has been discovered, we will notify MCMF and MAC so as to discuss what the

funds will be used for,

Conclusion

If new mining areas are acquired, the Mine will operate for another 10 years.

Let's stand together and stop asking What can the Mine do for me, but instead let’s ask what can | do for the Mine.
Let’s work together as “One Mine, One Team, and One Community” to save the Mine. The proposed mining areas
will secure 1500 jobs, prevent financial problems in the community, protect businessmen from the community and

a lot mare.
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care and maintenance {i.e. by 1 April 2021), Somkhele will close, production
will cease, and Tendele's remaining employees will be retrenched. No

employees will be rehired by Tendele,

82 The cessation of mining at the Somkhele mine would render some 1 609 local
peopie unempiéyed and would be the death-knell of the Miubatuba economy
as unemployment in the Miubatuba area is already at 39% percent
considering what is stated in the IDP. The unempioyment rate is likely higher

than 39% at present.

92.1 A notice in terms of section 189(3) of the Labour Relations Act, 86 of 1995
issued on 17 February 2020 to Tendele's employees is attached marked
“JDPT". The section 18%3) notice commences the consuliation on
retrenchments that will oceur if the future mining areas are not secured. The
section 189(3) procass commenced because of the risk to Tendele’s mining
operations from several sources, including the possibility that the ser::tion 54

process would not be concluded in time,

92.2 A management brief dated 27 February 2020 providing feedback on the
anticipated large-scale retrenchments if the future mining areas are not

secured is attached marked “JDP8"

93 Tendele was obliged, before bringing this application, fo exhaust the
section 54 process to attempt to agree compensation with the relevant lawful
occupiers. As | explain below, Tendele has done so. There can be no

suggestion of any undue delay in bringing this application,

G‘P@
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LRA Form 1.20
Sertion 1B9A
Labour Relations Act, 19585

REQUEST FOR SECTION
189A OPERATIONAL
REQUIREMENTS
FACILITATION

READ THIS FIRST

WHAT IS THE PURPOSE OF THIS
FORM?

This form enables a parly {o initiate

a section 189A facilitation process,

WHO FILLS IN THIS FORM?

s Anemployer who employs more
than 50 employees and is
conternplating dismissing ong or
more employees for reasons
based on the employers
operationat requirements; or

» Consulting parties representing
the majority of employees
whorn the employer
conternplates dismissing.

WHERE DOES THIS FORM GO?

The Registrar, Regional Office of
ihe CCMA in the region where the
dismissals for operational
requirements Is contemplated.  If
the contemplated dismissals are In
two or more regions, the form must
be sent fo the CCMA Head Office.

WHAT WILL HAPPEN WHEN THIS
FORM IS SUBMITTED?

When you request facilitation the
CCMA will appoint a faciitator to
assist the parties engaged in
consultation process.

1. DETAILS OF PARTY REQUESTING FACILITATION
Employsr X
Party representing majority of employees: AMCU, NUM, Solidarity

Name; Tendele Coal Mining and Employers represented in Somkhele Bargaining
Forum {SBF}

Postal Address; PosiNet Suite 208, PBag X103, Mtubatuba, 3835

Cell; 082 3089 633

Email: jarmifsomkhsle.co.za
Contact Person: Jarmi Steyn

2. DETAILS OF THE OTHER PARTY

Name: AMCU
Postal Address: Unit 7, Liralink Street, Palm Court Building, Richards Bay, 3900

Email; ameu@somkhele eo.7a
Contact Parson: Bheki Sithole

Name: NUM
Postal Address: 22 Belingham Park, PennylaneCBD, Richards Bay, 3800
Emall: pumBsomkhele.co.za

Contact Person: lvan Bhengu

Name: Solidarity
Postal Address: 12 Anglers Rod, Meerensee, Richards Bay, 3900

Email. peter@solidarity.co.za
Contact Persor: Peter McBeath

<.S.




3. DETAILS OF FURTHER PARTIES {Please provide the names of any further
parties, eg where mora than one union is Involved, and attach details.}
See point 2

4, HOW MANY EMPLOYEES DOES THE EMPLOYER EMPLOY?
Total Mine Is 1127 end of May 2020, of which Tendele empioysl 358, Mpukunyoni
Mining employs 458 and Duma Manje employs 61.

5. HOW MANY EMPLOYEES ARE LIKELY TO BE RETRENCHED?
800 employees is currently the most likely case. Worst case is all employees except
for 70 who will continue the Care and Maintenance of the site

6. HOW MANY EMPLOYEES ARE AFFECTED? (Total employees who need fo be
consulted?) 1127

Case Number.................. Pleasefunover ———»

< 5D,




LRA Form 7.20
Request for Section 1894 Operational Requirements Facititation
Page 20f 3

OTHER PARTIES

if more than one party is referring
the dispute or if the dispute is
referred against more than one
party, write down the additional
names and particulars on a
separate piece of paper and aftach
details to this form,

OTHER INSTRUCTIONS

A copy of this form must be served
an the other parly.

Proof that a copy of this form has
been served on the other parly
must be supplied by attaching and
of the following:

= A copy of a registered slip
from the Post Cffice; or

= A copy of a signed receipt if
hand defivered; or

= A signed statement
confiming service by the
person delivering the form; or

= A copy of a fax confirmation
slip; or

= A copy of an emal
confirmation slip or sent
email; or

» Any other satisfactory proof
of service.

The CCMA may be requested to
asssist with service.

CHECK!

Have you attached proof that this
form has been served on the other

party?

7. RETRENCHMENTS ARE CONTEMPLATED IN THE FOLLOWING
REGIONS OR WORKPLACE LOCATIONS: (Please indicate expected
numbers.}

All 800 employees that are employed at Somkhele Mine

8. HOW MANY EMPLOYEES HAS THE EMPLOYER DISMISSED FOR
OPERATIONAL REQUIREMENTS IN THE PAST 12 MONTHS AND IN WHICH
REGIONS OR WORKPLACE LOCATIONS? (Please indicate numbers.)
Completed - 73 employees
In process ~ 58 employees

8. ATTACH THE SECTION 189(3) NOTICE ISSUED BY THE EMPLOYER TO
THIS FORM. (The matter cannot be processed without a complete s189(3)
notice.)

See attached Netice as issued on 25 June 2020

10. WHAT ARE THE REASONS FOR THE CONTEMPLATED DISMISSALS FOR
OFERATIONAL REQUIREMENTS?

Current anthracite reserves are being depleted in the operational mining areas
and the Mine is as yet unable to enter into new mining areas,

11. WHAT ALTERNATIVES TO RETRENCHMENT HAVE BEEN CONSIDERED?

Parties have not yet entered into consultations regarding alternatives. Aternatives wil
not be possible if the Mine closes in entirety. In the most likely case where 600
employees are affected, alternatives need to be discussed and could still include na
wage increases in July 2020 and short time scenarios. These are however
suggestions but still have to be consuited on.

Please furn over —_—

S.5.D.



LRA Form7.20
Requast for Section 189A Operational Requirements Facilitation
Page 3 of 3

12. SECTOR
Indicate the sector or service in which the dispute arose, - Mining

O  Retail (1 Safety/Secunty (Private)
O Mining 0O Domestic
0O  Building & Construction 0 Food & Beverage

0 Business/Professional Services 0 Transport (Private)
O  Agriculture/Farming
O 1 O S PP U SRRSO PIPRVPIN

13, INTERPRETER SERVICES

Is an interpreter required?  Yes - IsiZulu
Parties may, at their own cost, bring

interpreters  for languages other D Afrikaans O IsiNdebele O lsizuly
than the official South African 0 isiXosa O Sepedi O SeSotho
languages. Please indicate this
under ‘other’ 7 Setswana O IsiSiswati O Xitsonga
O Sign Language O Tshivenda O Other .vvevieree.

14. SPECIAL FEATURES / ADDITIONAL INFORMATION

Briefly outline any special features / additional information the CCMA needs o

note:
Special features might be the
urgency of the matter, the large None

number of people involved,

important legal or labour issues ete. 15. PLACE OF FACILITATION
Reasons why advisory arbifration
a:a?d nis req);ested, gay also be Please select where you would prefer the facilitation to take place;

include. a. CCMA Office
b. Employer Premises

If you select employer premises, please provide physical address of employer's
premises.

We would like to suggest a combination and that a virtual platiorm in the
form of ZOOM be utilized for facilitation sessions taking into consideration
the Covid 19 protocols and climate

16. CONFIRMATION OF ABOVE DETAILS

Form submitted by: JM Steyn
{please print name)

Date: 25 June 2020

Place: Somkhele Mine

SSD.



FOR ALL OFFICIAL INFORMATION AND UPDATES REGARDING COVID-19, VISIT THE SOUTH AFRICAN
DEPARTMENT OF HEALTH'S WEBSITE AT WWW.SACORONAVIRUS CO.ZA

WE'RE HIRING: VIEW AVALILABLE JOBS

[ Select a page

Almar Investments Doma Manje Blastmg S Mpukunyﬂm Mlmng

Almar investments {Ply] Uid, was setabhshed iy 19885
and from hidnble beginiings have suibsagiisntly
become a prsfeired suppler and..,

Sandtan Mmmg : . Sandtnn Plant lee Smca1982

61.5,0' ] .



OUR VISION OUR MISSION UNIOUE APPROACH CONTACY US

Call Us

Email Us
sandtinpiant co.ca

Visit Us

GPS Coordinates

FIND 037 MORE ABOUT BUR VISION FIND QUT 240RE ABOUT OUR MISSION LEARN MORE

RVROPEBEY 83 w0t boe

4.3.57/'



KA0

N THE HIGH COURTY OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No.. §2885/18
in the matier betwean:

MFOLOZI COMMUNITY ENVIRONMENTAL

JUSTICE ORGANISATION First Applicant
SABELO DUMISANI DLADLA Second Applicant
and

THE MINISTER OF MINERALS AND ENERGY First Respondent
REGIONAL MANAGER, DEPARTMENT OF MINERAL

RESOURCES, KWAZULU-NATAL Second Respondent
DIRECTOR-GENERAL, DEPARTMENT

OF MINERAL RESOURCES Fourth Respondent
TENDELE COAL MINING (PTY} LTD Fourth Respondent
MINISTER OF ENVIRONMENTAL AFFAIRS Fifth Respondent
MTUBATUBA MUNICIPALITY - . Sixth Respondant
HLABISA MUNICIPALITY Seventh Respondent
INGONYAMA TRUST Eighth Respondent
EZEMVELO KZN WILDLIFE Ninth Respondent
AMAFA aKWAZULU-NATAL HERITAGE COUNCIL Tenth Respondent
MPUKUNYONI TRADITIONAL COUNCIL /

MPUKUNYON! TRADITIONAL AUTHORITY Eleventh Respondent
MPUKUNYONI COMMUNITY MINING FORUM Twelfth Respondent

ASSOCIATION OF MINEWORKERS AND

CONSTRUCTION UNION (ANCU) Thirteenth Respondent

NATIONAL UNION OF MINE WORKERS (NUM) Fourteenth Respondent
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AFFIDAVIT

{, the undersigned,

SIMON NICHOLAS

do hereby make oath and say:

1 |.am an adult male Energy Finance Analyst at the Institute for Energy Economics

and Financial Analysis (IEEFA) in New South Wales, Australia.

2  The facts contained herein, unless the contrary is indicated by the context, are
within my personal knowledge. They are, to the best of my knowledge and belief,

both true and correct.

3 Prior fo my current occupation | worked in the finance sector at various banks
including ABN Amro, Macquarie Bank and Commonwealth Bank of Australia. | am

a Fellow of the Institute of Chartered Accounts in England and Wales.

4 My focus at IEEFA is on coal markets including developed markets such as Japan
and South Korea as well as developing countries such as India, Pakistan and
Bangladesh and across Africa. Within my focus on the Asian seaborne thermal

coal market | have published analysis of the South African coal export sector.

=S



5 | confirm that the resume annexed hereto marked SN1 sets out my background
and professional work record and is true and correct, save where the context

indicates otherwise.
8 | confirm that | wrote the report annexed hereto marked SN2.

7 | confirm that the contents of the report are true and correct and are within my

personal knowledge save where the coniext indicates otherwise.

8 1record that my location in Australia, the Covid-19 lockdown and the urgency of

this matter has made commissioning this affidavit difficult. | will only be able to

i oo i
£ // /ZZ« C{

I
SIMON NICHOLAS

commission over a video call,

v."i
£

| certify that the above signature is the true signature of the deponent who has
acknowledged to me th he knows and understands the contents of this affidavit was
signed and sworn to at Ovdoan, S on this the |l of Tne. 2020
via Zoom in accordance with the pfovisions of Regulation R128 dated 21 July 1972 (as
amended, the Deponent being in Australia and me being in South Aj féa o

COMMISSIGNER OF OATHS

TRUDIE HAYLEY NICHOLS

COMMISSIONER OF OATHS

PRACTISING ATTORNEY R.5.A.
GROUND FLOOR COMPENDIUM HOUSE
5 THE CRESCENT
WESTWAY OFFICE PARK, WESTVILLE, 3629
KWa-ZULU NATAL. TEL: 031 265 0651

<SS,
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Resume
Name Simon Nicholas
Nationality Austratian/British
Address 21 Gordon Avenue, Blackheath, NSW 2785
Contact +61405831614

simonnicholas34@gmail.com

Education and Qualifications Masters of Environmental Management graded High
Distinction with Excellence
Awarded the Orica Ronnle Harding Prize 2017 for best
performance
University of New South Wales

FCA — Fellow of the Institute of Chartered Accountants
of England and Wales.

BSc {Honours) Zoology graded 2:1
Imperial College, London.

Anglo-European Schaol, Ingatestone
International Baceslaureate {36 points) including Maths,
History, Biology, Chemistry, French and English.

Current

July 2016 — present Institute of Energy Economics and Financial Analysis
{IEEFA)

Enefgy Finance Analyst

» Lead analyst for [EEFA covering Bangladesh and Pakistan
power system and energy transition research.

s lead analyst covering the Asian seabourne thermal coal
market and long term implications for Australia and
South Africa.

»  Analysis of Asian and African coal-plant pipeline, power
utilities, mining and power engineering companies, and
transition towards renewable energy.

csp



e Wrote and puhlishad many research reports, briefing
notes, articles, newspaper columns (refer to my IEEFA
author archive https://ieefa.orgfauthar/simon/ }.

Career History
March 2011 — Fehruary 2015 Commonweatth Bank of Australia ~ Sydney
Product Controller —Eguity Products Group

s  Reporting and analysis of Equity Products Group
performance.

s Liafson with traders, back office, Group Finance,
Parformance Reporting.

s Responsibility for implementing finance projects,

e Supporting front office business development projects.

s Developmeént and maintenance of process
documentation.

January 2010 — December 2010 Kruger National Park — South Africa
Game Ranger, Nsikasi Bush Camp, Mdiuli concession

¢ Trained as a Safarl Guide at Makalali Game Reserve.
e Member of the Field Guides Association of Southern
Africa.

s Anti-poaching patrols within the Mdluli concession.
»  Walkingsafaris for guests at Nkambeni Safari Camp.
¢ Training of student guides.

« Bushfire fighting within the concession and greater
Kruger area.

e Track maintenance, grading and erosion control.

s Supervising scientists and students undertaking field
work,

March 2007 — September 2009 ABN AMRO Bank - Sydney
Senior Analyst — Credit Risk Project Team

» Senior member of a project team responsible for
implemeriting a new risk reporting process.

b
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September 2005 - Mavrch 2007

January 2003 ~ August 2005

Sept 1899-Oct 2002

Led Steering Group meetings with key staff (Finance,
Risk, Operations) from locations in Asia and Austrafia.
Coaching and assistingjunior members of the team.
Key cantact for staff around the Group worldwide to
assist in planning and resolution of issues and
developments.

Macguarie Bank - Sydney

Manager - Equity Markets Financial Operations

Leading a team of three people respansible for
Reporting and analysis of Equity Markets Group
performance,

Responsible for training and annual appraisal of team
members.

Liaison with Hong Kong and London husiness managers
and risk management.

Participation in ongoing development projécts.

ABN AMRO Bank - London

Equity Derivatives Product Cantrol and Financial Reporting

Reporting and analysis of Equity Derivatives
performance.

Development and testing of an expansion of the daily
reporting system as part of an upgrade project.
Liaison with traders, Operations, Central Finance and
Risk Management.

PricewaterhouseCoopers - London

Three years within the Consumer/industriat Audit Group
with main clients including:

Reckitt Benckiser.
Burberry.
Mars Electronics.




Other

Board member of the Nature Conservation Council of NSW

¢ Member of the board {Executive Committee) since 2016
= Chair of the Fundraising Committee since 2018
@« Treasurer since 2019

I
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Report: Tendele Coal Mining {Pty) Ltd

t am an Energy Finance Analyst at the Institute for Energy Economics and Financial Analysis
(IEEFA), Prior to this | worked in the finance sector at various banks including ABN Amro,
Macquarie Bank and Commonwealth Bark of Australiz. | am a Fellow of the Institute of
Chartered Accounts in England and Wales.

My focus at |EEFA is on coal markets including developed markets such as Japan and South
Korea as well as developing countries such as india, Pakistan and Bangladesh and across Africa.
Within my focus on the Asian seaborne thermal coal market | have published analysis of the
South African coal export sector.

Pages 27 and 28 of the 11-14th Respondents’ Answering Affidavit in the Review {case number
82865/18) give details of the industries that the existing Tendele mine operations products are
supplied to: the South African ferrochrome industry, the South African steel industry, overseas
steel industries, overseas thermal power generation and other overseas industries such as
cement kilns,

There are alternative products that can supply these industries, other than Tendele's products,
which calls.into question the need for an extension of the mmmg operations at Tendele in order
to support South African jobs.

First of all, Tendele is far from the only producer of anthracite in South Africa. Other sources of
South African anthracite include Menar’s Zululand Anthracite Colfiery (ZACY, Jindal Africa’s
Kiepersol mine? and Unicorn Capital’s Nkoemati anthracite ming®.

ZAC is itself seeking to extend anthracite production. ZAC considers itself to be “South Africa’s
sole producer of prime anthracite” and “the preferred supplier to key industrial clients in the
Soisth African market”.5 Menar also has plans to develop another anthracite mine - the
Riversdale Anthracite Colliery.®

1 httgs {fwndiw. zac. c0.2a

3 httqs.[/www.unlcorncaplta[.co.zahnves(ments/
4 Ht‘tus:’//muw.gngine‘erihgnews.co.za/articlé/nkomati'—anthrar.ite-to-sunDlv-dD-of—south-africas-needs-in-three-to-

Gﬁ,{ZAC Coaltrans Press+Relsase.ndf
& http://menar.com/wp-content/uploads/2039/07/Menar_PressRelease RAC-1.ndf




These alternative sources of anthracite would appear to undermine the idea stated .on page 28
and 29 of the 11™-14th Resondents’ Answering Affidavit that closing the mine would “wipe out
the South African anthracite market” and endanger 20,000 South African ferrochrome industry
jobs.

Tendele also supplies the South African steel industry with anthracite but.caking coal (also
known as metallurgical coal) is a more commonly used aiternative to anthracite for the
production of steel. Although South Africa is predominantly a producer of thermal {or energy)
coal, some coking coal is produced in South Africa. For instance, Exxaro — the biggest coal
producer in South Africa — produces 2 million tonnes of coking coal per annum’, more than
Tendele’s-entire annual output according to figuresin the 11%-14" Respondents’ Answering
Affadavit. Exxaro is also planning to expand its coking coa! production by a further 1.7 million
torines per annum (Mtpa) with construction underway and first additional production expected
in the second half of 20208

In addition, international prices of caking coalhave recently dropped significantly making it an
even more viable alternative to anthracite. Prices for hard coking coal have recently been as
low as US$113 per tonne, down from US$210 per tonne in May 20193

Tendele also supplies the Brazilian steel industry but here again there are alternative products.
Far instance, Brazilian mining giant Vale owns the Moatize rhining operation in Mozambique
that currently produces coking and thermal coal. Vale plans to overhaul the mine to focus on
coking coal production for the steel industry, increasing the annual coking coal production from
12Mtpa to 15Mtps.10

Furthermore, the mining right application for the extension of the Tendele mine appears to
suggest that the extension will produce more thermal coal than anthracite,

On page 616 of the Record in the Review the mining right application gives details of the
expected revenue from anthracite and energy coa! sales over the life of the mine extension.
The application states, “The consolidated total of revenue to be generated over thirty year
period for anthracite over the LOM has been estimated to be in the region of R83 406 541 062.
The estimate revenue for Energy Coal over the LONA is in the region of R88 619 290 290 415",

The figure given of over R88 trillion of revenue from energy coal sales over the life of the mine
(LOM) is elearly a fundamental error. Most likely the digits 290 in the estimated energy coal
revenue figure have been erroneously repeated in which case the correct figure should be R88
619 290 415. Even if this is the case, the extension is still set to produce more revenue from
energy (thermal) coal sales than anthracite.

7 Exxaro, South African Investment Conference Media Tour presentation, 31" October 2019
& £xxaro, Integrated Report 2019
i fwrwnir.afr com/companies mining/cosl-s-price-colla se-th_reatens-austraIian-mines-zozol)sﬂ?- 5}




The following paragraph on page 616 states, "The revenue for Anthracite was calculated based
on expected Anthracite sales of R14 354 507 tons...The revenue for Energy Coal was calculated
based on expected Energy Coal sales of R18 8§32 995 tons..”

Again, there appears to be a fundamental error in these figures. They are written with an "R”
indicating a Rand figure and aiso with the unit “tons” indicating a guantity. Given the context of
the paragraph it can be presumed that these are meant to be guantities. As such, the mining
right application appears to be stating that the mine extension will produce significantly more
energy coal {18,892,995 tons) than anthracite {14,354,507 tons) over the life of the mine. This is
a reversal of the production of the existing mine which produces mainly anthracite with
significantly less energy coal. The mine extension wouid appear to be set to mine a significantly
lower quality resource than the existing operation. :

Assuming the figures given in the mining right application can be interpreted correctly, the
proposed extension is in effect a thermal (energy) coal mine that also produces anthracite as
the secandary product.

Thermal coal is widely available both in South Africa and beyond. The short term outlook for
the thermal coal market is poor*! given the economic impacts of Covid-19 which Is significantly
reducing power demand. in addition, in the long term outlook far thermal coal is one of
permanent decline given the engoing energy transition towards renewable energy.t? With the
thermal coal market set for oversupply, there are going to be plenty of alternative sources of
thermal coal going forward,

india is by far South Africa’s biggest thermal coal export destination, India Is now stepping up its
efforts ta reduce thermal coal imports in order to protect its domestic mining industry.®

With the thermal coal demand facing continued decline, adding additional supply from new
mines and mine extensions risks pushing coal prices even lower leading to existing coal mines
becoming unprofitable, thereby endangering existing mining jobs in South Africa.}®

South Africa clearly has alternative sources of anthracite other than the Tendele mine. It does
not appear to be the case that South African ferrochrome industry jobs are dependent on the
Tendele mine. Furthermore, according to the mining right application the mine extension
would produce more energy (thermal) coal than anthracite. With the thermal coal market
entering oversupply and permanent demand reduction, adding more thermal coal product into

¥ https:/fwww.argusmedia.com/en/news/2107086-global-coal-exports-slump-in-
igrbackToResults=true&selectedMarket=Coal

12 hitps:/fieefa.org/ ieefa~rep‘ort~transition-plannEng—a—must.-as-south—africas-exnart-mar'kets-pivobawav-from-
thermat-coal/ '

13 Kibpe: Sfwvirw . argusmedia.com/en/news/2102087-india-steps-u
imports?hackTaResults=truakselectedMarket=Coal '

8 hitps://www.afr.com/companies/mining/coal-s-price-collapse-threatens-australian-mines-20200507-pS dayv

-initiatives-to-cut-coal-




the market may only serve to depress coal prices and further endanger existing South African
coal mining jobs.

Simnon Nicholas
Energy Finance Analyst
institute for Energy Economics and Financial Analysis
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JTendele MANAGEMENT BRIEE q

TEIAL MIRTNG

Brief No | HR2020~05 | Date Issued | 27 February 2020
To! ] Employees of Tendele, Mpukunyeni Mining and Relevant Contractors

FEEDBACK REGARDING CCMA FACILITATION IN TERMS OF SECTION 189 (3) OF THE
LABOUR RELATIONS ACT, 1995 — LARGE SCALE RETRENCHMENTS

As per the brief sent out on 17 February 2020, the Mine is facing large scale retrenchments and has together ;
with the unions (NUM, AMCU and Solidarity} approached the CCMA to facilitate the process. !

The first facilitation was held on 25 February 2020 and this brief summarises what was presented to the !
Unions by Management as well as the way forward. The facilitation involves the employees of Tendele Coal
mining (Pty) Ltd, Mpukunyoni Mining {Pty) Ltd and Duma Manje Blasting (Pty) Ltd — these three companies
collectively employ 916 employees at Somkhele Mine, '

Detail Presented by the Mine: :
The Mine again presented the informaticon regarding the reasons for retrenchments: |

* Future mining areas as well as Boxcut 0 not available as yet for mining;

¢ Current mining of deeper materials in the operational pits has caused increased production costs; i

* Geological issues in some pits causing coal losses which influences production costs; :

» Ferrachrome industry under pressure and Closing somie smelters which influences Tendele’s ability.
1o sell coal;

* Export markets unavailable as coal prices have reduced and clients sourcing materials elsewhere;

» Reduction of non-core positions to reduce costs,

The Mine proposed that retrenchment criteria be used in terms of the table below (this being an example)
instead of the principle of LIFO {Last In First Out) as this principle has never been used before in the Mine.

Score Welgth Weighted
{ ?2/10) {?/10} |Scores (a
Criteria {3} {b} % b} Comment
Below ST5=0,5t5-=1,516=2517=3, 5t i
Scholastlc _ A 5 20 | 8=4,5t9=5 Matric= 6 {ABET 3= 4)
5 Points If meeting job requirements, 2
Qualifications 5 8 40 points per additional relevant qualification
Operator x points per license where relfevant to the
icenses 2 _ 8 16 position
Years of Service - 6 2 12 ____2 points per year of service
Performance 8 8 64 Superyisory rating
Disciplinary
Record 2 -5 -10 2 peints per valid warning
DAC 1 ¢ 1o 1 for yes, 0 for no
TOTAL ‘ 152

The Mine furthermore presented the planned numbers for retrenchment for the three companies in
question are as per the below details in the schematic and table, This shows the amount of employees for

Slafe}
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each company that will be affected by the end of March 2020 as well as September 2020 depending on
whether BoxCut 0 (BCO) or Future Mining (FIV) areas will be secured at the time:

Cu_rre;l -918 Mar Fozo Sept Fozo Beyond 2020

aal . Retrench 101

: b areas :
) {P/ Secured employees.

A

Employment of B15 people continues

ﬁ'; ES St S R T : e ——a ;:b
N BN, Rewenchzaz N, PUnLPt&Lgln R
' s \ 75 Retain only 468
| employees //’;/ .t.amploy.ees L employees y
N ﬁ?nt.:ig’:; Retrench 101 ' Retrench 715 \,  Rehabilitation o
BC Zero employees - employees Retaln 100 employees A
——— _ G
' If ONLY BCO, (IfNOBCO /FM| FINAL Total
c‘.:.:t::‘t R';:fc?:::;: ‘Retrench ‘Retrench (Rehab, Care &
_ End Sept 2020 | End Sept 2020 | Maintenance)
Tendele 375 59 94 182 40
Mpukunyoni Mining 478 | M1 226 158 53
Duma Manje 63 | 1 27 28 _7
Total Reduced 101 337 368
Total Remalning 916 815 468 100 100

In terms of timeframes the Mine has confirmed that no retrenchments will occur before the end of March
2020 and that the retrenchments envisaged in September will depend on the progress with new mining
areas hy the end of June 2020, i.e if access to ore area is obtained at that time.

The Mine also stated that Severance Pay will consist of the following:
* 1 xweek per completed year of service
¢ 1 month's notice pay
s Accurulated leave
* Pro-rata bonus
» EBS dividend if a “good leaver”

Unions Response

The Union representatives have requested that they first share the information presented by the Mine with
their constituencies and receive mandates before comments or inputs will be noted. After these
discussions, feedback will be given to Management at the next meeting which is scheduled for 9 March.

A proposal has been tabled that a task team be setup between the Unions and Management (3 of each,
thus 12 people in total) to review relocation and beneficiation to date and to see if any assistance can be
provided through such a platform. The Mine welcomes this initiative but aiso notes that Union officials and

W7 .
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Regional Heads have been briefed to date by the CEO, Mr Jan du Preez, Important to note that this process
cannot assist with the retrenchments planned for end March but can assist with that which is envisaged in
September.

The proposal has also been made that the Mine considers the TES {temporal employment services) which
is available through Dol for the retrenchments planned in March. Commissioner Hlope of the CCMA has
committed to explain / present more regarding this process at our next meeting, Management will in the
meantime also research this in preparation and notes that no commitments can be made without
understanding the implications.

The way forward:

Next meeting dates at the CCMA have been agreed to as 9 March and 23 March 2020,

We urge employees to, as said, promote the Mine and explain to your family and friends, the importance
of an operational mine in this area. Although this is sad news, let's keep our heads up and our focus clear
in terms of our daily tasks to be done at work, avoid production standing time and have a conscious regard
for safety and health of yourself and your peers whilst you work.

Yours sincerely

JM Steyn
COOo

= SD.




